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UNIT ED STAT ES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNIT ED STATES OF AMERICA,’ 
Plaintiffs, 
Docket No. 75 Cr. 830 (HB) 
-against- 


MOTION FOR WITHDRAWA 
GERALD JOSEPH GERARDI, OF PLEA, Rule 32({d), 


F.R.C.P, 


JO THE HONORABLE HENRY BRAMWELL, 
District Judge, 


SLR: 
PLEASE TAKE NOTICE, that upon the aaneued affidavit of GERALD 
GFRARDI, defendant herein, duly sworn and subscribed to the 13th day of September 


1976, and upon the indictment and all otter proceedjage had hereia, the uader signed 


in behalf of the afore-mentioned defendant, will move this Court before the HONOR- 


ABLE HENRY BRAMWELL, District Judge, at the Unized States District Court for 
the Fastern Diatrict of New York, at the United Serve Courthouse located ar 225 
Cadman Plaza East, County of Kings, Borough of Brooklyn, City aad Stare of New 
York, onthe 24th day of September, 1976, for aa Order pursuant to Rule 32(4) of 


the Federal Rules of Criminal frocedure, permitting the defendam GERARDI to 


withdraw his previously entered plea of “Guilty” on April 6th, 1976, to the instant 


indictment, reinstating his previous plea of "Not Guiky', expuaging the record of 


April 6th, 1976, together with such other and further relief as may be just and 


proper inthe circumstances. 


DATED: Brooklyn, New York, September 13th, 1976. 


TO: 

HONORABLE HENRY BRAMWELL 
District Judge 

United States District Court 
Fastern District of New York 

225 Cadman Plaza East 

Brooklyn, New York 11201 


HONORAELE DAVID G, TRAGER 


Attention: Samuel H. Dawson, Esq. 


Assistant United States Attorney 
Fastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 


Respectfully submitted, 


i) 4 ie, .. - Seana armOE A 
Attorney for Defendant 


GERALD GERARDI 

31 Smith Street 

Brooklyn, New York 1120} 
Tel. (212) 237-9500 


CLERK, CRIMINAL TERM 
United States District Court | 
Eastern District of New York | 
225 Cadman Plaza Bust 
Brooklya, New York 11201 


UNITED STATES DISTRICT COURT 
FAST ERN DISTRICT OF NEW YORK 


UNIT ED STATES OF AMERICA, 


Plaintiffs, 
Docket No. 75 Cr. 650 (HB) 
-against- 
DEFENDANT'S AFFIDAVIT 
CERALD JOSEPH GFRARDI, FOR WITHDRAWAL OF PLE 


STATE OF NEWYORK ) _ 

COUNTY OF NEW YORK ) es 
GERALD JOSEPH GERARDI, being duly sworn, deposes and says: 
1. That | am the defendest in the above-entitled action, whereia | 


was charged with conspiracy to commit bank robbery with the use of dangerous 


weapons [18 U.S.C. §§ 2113(a) (c) (d)}. 


2. That lam represented by Frank A. Lopez, Esq., of 31 Smith 
Street, Brooklyn, New York, ‘to represent me as retaiaed counsel ia this action. 

3. That on April &h, 1976, your deponent appeared before the 
Honorable Henry Bramwell, District Judge, with his then assigned attorney, 


Theodore T. Jones, Esq., aad retracted his ples af "Not Guilty" and emered a 


=. 


plea of “Guilty” to the conspiracy count 18 U.S.C. § 371, charged in the indictment. 
4. That your deponent is tnnocent of the charge and makes this 
application for the retraction of his guilty plea of April Gth, 1976, for the reinstate- 


ment of his “Not Guilty” plea to the Indictment, that the record of retraction of plea | 


of April 6th, 1976, be expunged and that a trial date be set so that a petite jury 
may hear all the evidence on the issue of the innocence or guiltyof your deponent. 

5. That your deponent had great reluctance to emer a plea of guilty | 
to the charge of conspiracy on April 6th, 1976. That he was under the mistaken | 
impression that because of his co-defendants Marshell K. Schreter and Anthony M. 
jullano were entering pleas of guilty that his choices as to proceeding to trial were | 


also limited. That even as your deponent was questioned by the Court to establish 


a factual basis under Rule 11, F.R.C.P., for the taking of the plea, your deponent 


| 
was at best equivocal and displayed reluctance at the entering of the plea [ Exhibit Al 


For instance, ar ». 36: 


“THE COURT: Were you involved in this in 
any way?” 


“DEFENDANT GERARDI: lato stealing from 
the banks?” 


"THE COURT: Into stealing from these banks. " 
"DEFENDANT GERARDI: No, sir." 


| At p. 37, the following exchaage takes piace: 


"THE COURT: Wes there a coaspiracy between 
yourself and Mr. Schreter to do somefhiag?” 


"DEFENDANT GERARDI: The way I understand the 
conspiracy right now, I have to say --" 


“THE COURT: A conspiracy is an agreement. Was 
there a criminal agreemest between yourself aad Mr. 
Schreter?” 


"DEFENDANT GERARDI: Well, I guess ['ll have to 
say, yes." 


| At pp. 37-38, the following ensues: 
"THE COURT: . . .What was the purpose in looking 
at the banks? What was your purpose {a driving in 
the vicinity and lookiag af the benks?" 


“DEFENDANT GERARDI: I belfeve riding ia the viciait 
for a later date to be robbed, | gupas." [Strese eapplied| 


6. That in addition your deponem hes received essureaces from 
co-defendants Marshall K. Schreter and Anthony M. Juliano, chat they are prepared 
| to furnish me with affidavits establisking that 1 was enewere of 6 conapiracy to rob 
| banks at the time and that furthermore defeadants Schrater and juliano ere prepared 


| to testify in my behalf in order to establish my lanocence. 
| 7. That Acsistant Unked Sates Attorsey Dawson indiceted to the 
| Court at the time of retraction of plee on April @h, 1976, that the Goverament would 


i} 


recommend at the time of imposition of sentence thet this Court run the operation of | 
any sentence concurrem with an eight year sentence in which I am currently under 8 
vice and which is presently on appeal in the United States Court of Appeais for the 
First Circuit, under Docket No. 76-1153. The result would be that tf the conviction 
is affirmed in the First Circult and this Court does fol'-w the recommendation of the | 
Government the time would not be consecutive but concurrent but that your deposent 
would have an additional felony against him. On the other hand, if on direct appeal 


the First Circuit reverses my conviction, I will be in fact incarcerated under this 


sentence for a crime which not only | did not commit but of which I was not aware of | 


until after my arrest. 


} 


8. That the Government, your deponent verily believes, has not been | 
| 


prejudiced and your deponent has no reason to belfeve that the Government's reliance 


on my guilty plea has in any way weakened their case against me such as it is. See, 


e.g. United States v. Jerry, 487 F. 24 600 (3rd Cir. 1975). Nor for this matter does | 
your deponent make this application as a ploy or to gain an undeserved advantage or % 
defeat unfairly the action taken against him. | 

9. That because your deponent is innocent of the charge, there was | 
a factual lack of compliance with Rule 11, co-defendants are sow willing to teatify in 


my behalf and the Goverament has not been prejudiced, | should be allowed to with- 


draw my plea. 


10. That no previous application has beea made for the relief 
requested herein. 


WHEREFORE, your deponent respectfully requests that the relief 
noted in the annexed Notice of Motion be granted 


Sworn and subscribed to before me this 


13th day of September, 1976. 
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UNITED STATES AME RICA 
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we 


~ against - 
GERALD JOSEPH GERARDI, 
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em qe 
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SAMUEL H. DAWSON, being duly sworn, depose 


That I aw an Assistant United States Attor- 
y, in the office of DAVID G. TRAGER, United States 
Eastern Dis ct of New York. 
the appli 
above named defendant, which application seeks 

pursuant to Rule 32(d), F.R.Cr.P., permitti 

drawal of the defendant's previously entered p 

to the instant indictment and such other relief 

just and proper. 

PART I 


THE PRIOR PROCEEDINGS HAD HE 
On November 3, 1975 arrest and search war- 


rants were issued by the United States Magistrate 


defendant (and his co-defendants Authony Juliano and 


shall Schreter) and certain premises in Brooklyn and 


New York. 

3. These warrants were executed on November 4, 
1975 with the defendant Schreter arrested in Queens, New 
York, and arraigned before the Magistrat in the Eastern 


District of New York; the defendant Gerardi arrested in 


Boston, Massachusetts 


in Boston. 


i end of 1976. A ibstantial quantity of physical @vi- 
| | 
| dence was seized pursuant to the warrants, its character | 
\ be ised in Part II, | 
| 4. Gerardi was in Boston on Nov 4, 43973 | 
to stand trial in the United States District Court fcr the 
j Da rict of Massachusetts on a charge of conspiracy a 
neealing stole securities that had been transporz in 
tterstate commerce, in violation of Title 18, Unite 
tate Code, Sections 371 and 2315. Schreter, a fugitive 
defendant in that ;¢, was removed to Boston for triads 
with rardi. . 
— Gerardi, Schreter and several others were 
victed in Boston, and J y 26, 1976 Gerardi wa 
ne to imprisonment on each count ({ ve and eignat 
ctively) the entences to run mcurrently. 


i by the Court. Each 


850), 


yunsel 


file 


encing 


ba 


described in para 


1976 was set. On March 


defendant 


arraigned before 


Henry B 


the 


before the 


motions and a trial 


30, 1976 


ramweii i 


Eastern Distric 


tne 


Magistrate 


was ordered 


OO 


» Hon. Henry Bramwell in the 


e fendants were accorded a 


| 


tw 


returne 


In February 27, 1976, Schreter 


Court for the Eastern 


i 


thirty-day peri 


and Gera 


Dis 


date o 


the defendant Juliano, 


* a 


ea, Sn 
pa May U 
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A. oaG 


his plea of guilty at any of the previously detailed court 


dates, nor sought relief in any other manner. 


PART IT 


THE VARIOUS BASIS FOR THE 
WITHDRAWAL OF THE PLEA. 


The Claim of Innocence 


12. Gerardi asserts, almost six months after 
the entry of his guilty plea, that he is innocent of par- 
ticipating in a conspiracy with Schreter and Juliano to 
rob banks. Moreover, he states that both Schreter and 
Julicno are prepared to submit affidavits and testimony 

effect. Such affidavits are conspicuously absent 
notwithstanding the fact that the defendant Gerardi has 
time since his plea of guilty on April 6, 1976 
to obtain them. 

13. On various occasions prior to the entry of 
the defendant's guilty plea, counsel for the defendant and 
the Assistant United States Attorney assigned to the 
cution of this matter discussed the nature of the evidence 

Government intended to offer at a trial of Gerardi. 
evidence was to the following effect: 
(a) For a period of two months immediately 
arrest, Gerardi was surveilled every 


special agents of the Federal Bureau of Investigatio 


ctives from the New York City Police Department. 
(b) The surveillance revealed that from 


* 


9, 1976 Gerardi and his co-defendants went to ap- 
proximately a dozen different banks in Brooklyn, Queens 
and kassau Ceunties. Each bank was examined wi 


towards its possible robbery. Getaway or escape 
& 4 a 


were tested. Notes were made. 


= 


no i 
ane The defendant assisted in the placement 
| o£ stolen automobiles in position for use as switch and 
aes cars in anticipation of a bank robbery. 

(d) Several of the banks were examined on a 
L undees of occasions. Two of the banks examined by Gerardi 
wee the subject of attempted robberies by Schreter and 
| Juliano. 
(e) On several occasions Gerardi was observed 
|exiting Schreter's residence carrying certain distinctive 


fj 
bags. phe contents of the bags included weapons and loose 


clothing to be used in bank robberies. 


y the above-mentioned bags into certain premises at 172nd 
i 


Street, Queens, New York. A search of these premises pur- 
H 


isuant to arrest and search warrants revealed, among other 


bveeas: 
1 a carbine, a sawed-off shotgun; 
l 2. eleven loaded revolvers;. 
| 3. ski masks; 
4. plastic masks; 
5. smoke grenade; 
6. numerous car keys (master keys); 
7. clothing used for disguise; 
j 8. false identification papers. 


! 
Jants did any of the defendants have accounts. 
| 


14. Counsel for the defendant was also made aware 
of the fact that the Government would introduce evidence of 


prior similar acts committed by the defendant. United 
i] 


| States v. Deaton, 38) F.2d 114 (24 Cir. (1967). These acts 


concern the defendant's possession of weapons and masks. 


(f) Gerardi and Schreter were observed bringing 


(g) At none of the banks examined by the defend-. 


“# 


Court on April 6, 1976, Schreter and Gerardi, through their 


sought Government assistance in obtaining an oppor- 


~ i 
af : 
A 18 
£ 
15. Prior to the defendants appearing before the 
counsel, 


|tunity to meet together. At their request several such 


meetings were afforded the defendants. 


16. At the time of his arrest Schreter stated to 


| agents of the Federal Bureau of Investigation that when he 
i 

HH ME ‘i 5 

| and Gerardi were observed on September 9, 1975 examining 
several banks, he and Gerardi were actually "casing" 


fbanks for future robbery. 


After Schreter entered his guilty plea 


l7. 


April 6, 1976, he agregd to discuss his activities w 


a % 


i agents of the Federal Bureau of Investigation. During that 


setts 


interview he indicated to the agents that he and Gerardi 


| examined one particular bank on several occasions to deter- 


potential for robbery. 


fe 


18. I have been advised by agents of the Fedcral 


1 

| Bureau of Investigation and the Assistant United States 
4 

Attorney in charge of prosecuting Gerardi and Schreter in 


| Boston, that after the conviction Schreter submitted an 


unsigned affidavit that sought to exonerate Gerardi. 


A B, the Alleged Non-Compliance with Rule il, F.R.CE.P. | 
i 19. The defendant alleges that the Court failed | 
| to comply with the requirements of Rule 11 at the time the 
| 
| guilty plea was offered and accepted. The defendant does 
| not allege, nor can he, that the Court did not carefully 
| and thoroughly advise him personally of all his trial 
i - i 
' rignts, the consequences of a waiver of those rights and | ‘ 


the sentence thay may be imposed under the law. 
20. The plea was entered only after the defend- 


ant had an ample opportunity to evaluate his position with 


a i 


the assistance of competent counsel. Several excerpts 


fh 
i 
; 


from the minutes illustrative: 

{defense counsel]: If Your Honor 
time I have an 

Gerardi 

Matter with my client 

Mr. Dawson, my ciient has authorized me to wi 

Graw his previously entered plea of not 


guilty in 3 i ne! 5 Cr 850 and offers 


this time to plead guilty to said indictmen 


in the charge ,of conspiracy, a violation of 
Title 18, United States Code, Section 371. 


4 


(page 31 ) 


The Court: M : Ai your lawyer 
expressed any opinion or made any prediction 
as to the sentence the Court will impose? 

Defendant Gerardi: No, he just spoke 
really - like a real lawyer would speak to 
He gave me all his advice and opinions and 
told me it was up to the Court, at its dis- 
cretion of what he wants to do with me 


(page 


The Court: Have you discussed your 
guilty fully with your attorney? 
Defendant Gerardi: Yes, sir. 
(page 43) 
21. The defendant claims that a factual basis for 


| the guilty plea was not established by the Court. The Court! 


| 
| 


| at the outset of the proceedings read the conspiracy 


~i- 


ment in its entirety to the defendant (transcript 33-35). 
The defendant acknowledged driving in the vicinity of 


several banks with Schreter on two specific dates and de- 


clared that Schreter went into the banks (transcript 35-36) . 


The defendant also stated that it was Schreter's intentior 
to steal from these banks. However, when asked by the 
Court if he (Gerardi) was lved in stealing from t 


banks, the defendant indicate ie did not steal from 


CEE AE PE NS NA TT 


banks. The defendant, clearly, was not about tc 


of his involvement from that of a conspira 
bank robber. h fendant, after being advised of 
the nature of a conspiracy, confessed that he and Schreter 


involved in <¢ nspiracy as alleged in the indictme! 


7, the following l uy took place: 


The Court: All right, 
actually do what you were 
indictment? 
Defendant Gerardi: Yes, sir. 
The Court: Did you do it knowingly 
wilfuliy? 
Defendant Gerardi: Yes, sir. (stress 
(page 40) 
22. Rather than showing a “reluctance” to plead 
transcript displays a conscious and knowing 
decision on the part of the defendant to plead guilty 
-ing no greater participation than is required 


a CONSPiracy charge. 


23. The defendant asserts that "he was uncer 


staken impression" that because his co-defendants 


age 
ft oat 


pleading guilty his choices as to proceeding to trial were 
limited. No elaboration is offered, nor any basis for the 
impression suggested. The defendant does not claim that 
counsel or the Court created or contributed to this nici 
| belief. Indeed, the Court explicitly and fully advised 
| Gerardi of his right to trial and the Government's obliga- |} 
tion to establish his guilt at trial beyond a reasonable | 


| doubt (transcript, pp- 32-33). The defendant stated to 


the Court that he was pleading guilty voluntarily and be- 


cause he was guilty and for no other reason (transcript, 


| 

| 

| 

lp. 43). | 

24. The defendant in his affidavit sets forth | 

that the Government promised to recommend to the Court a 

any sentence of imprisonment imposed by the Court run con- 

| currently with the sentence of imprisonment the defendant | 

is currently serving (Affidavit, pp. 5-6). Nowhere in the 

affidavit does the defendant claim that such a promise } 

induced, compelled or coerced him to enter his plea of 

i guilty. The transcript of the plea, wnich contains the | 

| full extent of the Government's commitment to Mr. Gerardi, 
' clearly establishes the voluntary nature of the, plea 


(Transcript pp. 40-43). However, the defendant's memoran- | 


dum of law suggests (at page 4) that the defendant's 


"equivocation" coupled with the assurance by the prose- 


cutor of a recommendation for concurrent sentences under 


i 

| 

1 | 
b mines the voluntary nature of the plea. | 
i ! 
25. The defendant states that the instant motion 
is not a "pioy" to gain any undeserved advantage. However, 
prior to the defendant's substitution of new counsel] and 


| the filing of the instant motion, the defendant and is- 


signed counsel met, at their request, with the Assi nt 


United States Attorney handling this case. The defendant, 


-10« 
A é@e 


at that meeting, indicated to the prosecutor that if the 
Government was prepared to recommend to the sentencing 
court a sentence of one year imprisonment, the defendant 
| would not file any mo-ion to withdraw his plea. This re- 
quest was turned down ~ 
26. if tne iefendant had proceeded to trial upon 


dee not guilty plea, the Government would have sought the 


the Federal Bureau of Investigation. If, as the de 


ant claims, Schreter will vouch for the defendant's inno- 
cence, the Governme + has apparently lost this substantive 
| evidence. Moreover, since the admissions of Schreter would 
| only then have impeachment value as prior inconsistent 
statements, the Government will have been prejudiced by 

the loss of vital substantive evidence from one of the 


defendant's co-conspirators. 


| 
! 
1 
| 
| | 
| testimony ef Schreter in keeping with his admissions to oe || 
i 
1 
{ 
| 
: 


27. Therefore, for the reasons set forth above, 


and upon the arguments developed in the annexed memorandum 


of law, your deponent respectfully requests that the de- 


fendant's motion to withdraw his plea pursuant to Rule 


F.R.Cr.P. be in all respects denied. 


/ 


SAMUEL H. DAWSON oo 
Assistant U. S. Attorney 


Sworn to before me this 


7th day of Octoper 1976 
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UNITED STATES DISTRIC] COURI 
EASTERN DISTRICT OF NEW YORK 


Plaintiffs, 
-against - Docket No. 75 Cr. 850 (HB) 


IOSEPHi GERARDI, REPLY AFFIDAVIT ON At PLICATION 
FOR WITHDRAWAL OF PLEA 


Defendant. 


SEP]! GERARDI, bet 
© your deponent is the derendant In the above- 
P., for the withdrawai 
sovernment's affidavit of Oct 
Dawson. 
sovernmient is incorrect when it states inits * <= 


4 search warrant was issued as to me in connection Wi 


n Srooklyn and Queens, New York. Your deponent had no 


relationship to those premises. The arrest warrant issued against me on Novem- 


ber 3rd, 1975, was executed in the courtroom while | was on trial inthe Unied 
States District Court in Boston, Massachussets. This action by the Government 
ultimately caused a mistrial resulting to my detriment. 


On April 6th, 1976, I was brought to the United States District 


-l|- 
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Court in the Eastern District of New York, to appear before Judge Bramwell and I 
was inthe detention pens outside the courtroom with co-defendants Schreter and 


luliano. Your deponent was aware of the fact that they were pleading guilty. As 


“ 


1 matter of fact each one told me of their actions before District Judge Bramwell 
on that date. Both Schreter and juliano urged me to enter a plea of guilty. I felt 


that at that time | had no ongoing choices. My court assigned attorney, Iheodore 


type plea not having 


T. lones, Esqg., advised me that | would enter a “Serrano” 


and that | would in anv event receive in all probability an anticipated 


sentence Mn this basis | reluctantly moved 


T jemr 449 tees +4 ¢ rma 
lL immediateiyv aay ised m1\ 


' a 
WyUlicy 


| wished to withdraw same and procee 


was ready to withdraw my 


an adjournment on that court date as the 


svernment indicates in 9, and my recollection is that Schreter sought and 


obtained the adjournment. 


6. On June 18th, 1976, Mr. Jones prepared a Motion for the vaca- 


tur of my guilty plea. It was given to me some time later and | was not satisfied 


a 


FRANK A. LOPEZ « ATTORNEY AT LAW ® 31 SMITH STREET ¢ BROOKLYN NEW YORK 11201 


A 2 


with the motion. I did not have an opportunity to speak with Mr. Jones in depth 


so that on July 23rd, 1976, when we appeared in Court the matter was adjourned 


to September 24th, 197¢ inthe interim Frank A. Lopez, Esq., of 31 Smith Street, 


Brooklvn, New York 11201 was assigned to prosecute my appeal from the conviction 


nited States District Court in Boston to the United States Court of Appeals 


Cireuit. | then retained him for the instant matter and he filed in 
ent application for the withdrawal of plea. From April 6th 


On, 


| was prepared to proceed with a motion for the 


wit 


iitv plea insisting as | have at all times that | was innocent o! 
v which the Government seeks to attribute 


eto me was no 


~ain some unfair advantage. The time period only indicates 


co be filed in my behalf. The intention to witharaw 
-:inute thought to avoid sentence but has been my continuous 
concern s 6th, 1976, when I entered not a Serrano” plea as | 
i but what in effect amounted to extractions by the Court of some indications 
sinures of plea do not reflect the intention of a defendant to plead 


sut rather the picture before the Court still insisting upon his innocence and 


only reluctantly and under the specific circumstances giving up his right to litigate 


the issues by trial. 
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7. An evidentiary hearing would give your deponent an opportunity 


to call Mr. Jones to the stand and testify to the facts setforth in this affidavit. 


Accordingly I invite such a hearing on this issue. 


§. juliano is in Leavenworth, Kansas Federal Prisoi Schreter 


inin che Atlanta Penitenciary in Georgia. lam in federal custody in New York 


funds nor the mobility to send my attorney 
the country to see both co-defendants in order to obtain 


that thev are prepared to testify in my behalf 


as too~v innocence. Hoth arc in federal custody. As a matter of fact the Government 


wel .- +401 eher loliantm) Claimed dl fis sontence thal i was 000 ruilty of the charges 


Your deponent asks the Court to intercede in his 


: Juliano and Schreter before this Court for 


arinz on my right to withdraw the plea of guilty and to 


ocence or guilt may be properly litigated. 


nNrocesed to trial wnere tné issue oF innoc 


- of proof made by the Government as to my guilt is 


ther inctrumentalities were ever found or taken from 


tLe we. >Weanons OY OLUNET ih 


mv possession relating to the offenses charged. ‘sone of the criminal instrumen- 


talities can even be attributed to me. The alleged surveillances of my person 


for a period of two months do not in themselves prove that | intended any bank 


robberies for the very reverse is true: | participated in none. The similar con- 
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duct evidence the Government claims it will offer is factually untrue since | never 
had possession of weapons, e&C., under similar circumstances indicated in this 


indictment. In any event, the Government is careful not to mention what specific 


similar conduct evidence they would offer so that | might properly rebut the allega- 


tion. If the Government refers to the Boston federal case such evidence would be 
clearly inadmissible since it 1S not relevant and furthermore the weapons, etc. in 
that case were not found in my possession. 
ihe purpose of the meetings which the Government discusses 
- the purpose of having my co-defendants advise my then assigned 
1s innocent of the charges. Both Juliano and Schreter both indicated 
testify at a joint trial with me. Ms assigned attorney made no 
rrance under these circumstances. 
specifically advised the F.B.1. at the time oi the 
anv banks with him but in fact | was innocent of the 
charges. The Government's assertion that Schreter implicated me in criminal con- 
duct in this case is a sham and meritless [Government's affidavit, { 17]. After his 
guilty plea the Government maintains that Schreter indicated that [| was involved 
with him in his own criminal venture. The Court should take remedial action and 
provide a hearing to determine facts which the Government feels sufficiently impor- 
tant to allege while opposing a hearing to prove their veracity. The affidavit 
attributed to Schreter after his conviction in federal court Boston sought to exonerate 


me of the charges. I have never seen this affidavit and the Government should pro- 
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duce it at this time under Brady. | am alarmed that at this late date the Government 


now admits that they have evidence even in an unsigned affidavit by a co-defendant 


in this case relat ing to my evidence and to my innocence which they have not pre- 


viously revealed either to the Court or to myself. The Court therefore should cause 
Schreter to appear before this Court at an evidentiary hearing and accept his offer 
to testify in my behalf. 

12. This Court should permit me to withdraw my plea of guilty and 
to proceed to trial for the following reasons: 


a i am innocent. The Court should be interested that 

iustice be done even if this meanst inconvenience of 
trial. The issue is not to preserv in ill-gotten guilty 

siea merely because the sentence will be ooncurrent but 

to furnish me with the opportunity to hear the Government s 

case before a trial jury on the issue as to the establishment 


of my guilt before a trial jury beyond a reasonable doubt. 


‘overnment does not claim that as a result of m\ “ 
lea their prosecution has been aborted. Their witnesses 
re no longer available. That the motion is a sham or 

plov to reap an advantage. The Government claims on 
affidavit that they have an impressive case against me in 
which a trial jury will surely convict me. | would there- 
fore be exposed to a consecuf ive sentence. The Government 
should be given an opportunity to present their case to a 
trial jury and prove their case at trial and not by affidavit. 


c] I have two witnesses, co-defendants in this case, both 
in federal custody that will come forward and declare my 
innocence of the charges before a trial jury upon their 
oaths. | should not be denied this opportunity. | ask the 
Court to protect me and request an evidentiary hearing. 
Court-assigned counsel did not take the necessary steps 
to ask for a severance inthis matter and seek to obtain 
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the testimony at my Seperate trial of the two Co- 
defendants. 


d] From April 6th, 1976, onward | advised my Court- 
assigned attorney that | wished to withdraw my plea. 
The motion for withdrawal that he prepared, Exhibit 

A, was unsatisfactory. It was only after I prevailed 
upon new counsel on a retained basis that the instant 
motion was filed. The record will clearly establish 
that my intention to withdraw the plea was not a belated 
hoax to obt ain some late advantage. There is no delay 

y part working towards an unfair advantage to the 

prosecution. ' 


e| My guilty plea was extracted under a misunder- 
standing. | believed that | would enter a Serrano” type 
plea. instead in the presence of the Court admissions 
were extracted from me. The plea minutes clearly show 
‘ reluctance at accepting the plea. The Court halted 

. proceedings on more than one more occasion. That 
ord does not reveal a clear intention to barter awa) 


my innocence. 


aay 


j| I knew of the intentions of my co-defendants to plead 


-ince we were inthe same detention location out- 


ide the courtroom together. , [he fact that | was not in 
ne courtroom to hear them plead guilty is inmaterial. w 
| knew they were pleading gullty and that fact was con- 
firmed to me infti.e detention area previous to appearing 


before this Court. The minutes of plea does not demons- 
trate clarity of intention but rather equivocation, 


A trial jury should be given the opportunity to deter- 
mine my innocence or guilt. The Government claims that 
in addition to its original witnesses they will call co- 
defendant Schreter. Il welcome such an opportunity both 
at an evidentiary hearing and at trial. Under these cir- 
cumstances, the Government should be confident in its 
own affidavit to the effect that it will prevail and perhaps 
reap advantages from the Schreter testimony. 
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WHEREFORE, your deponent respectfully requests that this Court 
grant the withdrawal of plea and permit the defendant herein to proceed to trial 


before a jury and that furthermore this court grant an evidentiary hearing to determin 


‘ 


the factual disputes on the issue of the voluntary nature of my plea, and that more- 
over Marshall Kenneth Schreter and Anthony M. Juliano, be produced from federal 
custody on Writs of Habeas Corpus ad testificandum_ to provide testimony on this 
issue, together with such other and further relief as the ‘court may consider proper 


and just under the circumstances. 


G ERALD JOSEPH GERARDI 
¢ / 
nud subscribed to before / 


his 13th dav of October, 1976. 


FRANK A. LOP== 


Rotary Public. Ctate cf News Yort 
Ho. 244020722 ual In Kiews Ce. 


Commission brs' 
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UNITED STATES DISTRICT COURT. Soa 
EASTERN DISTRICT OF NEW YORK 


sun meee een erate ees no pee cei, eb 


- ‘ \ ra ’ ' 
py. Gi eevelOn tO VACATEC i 
-against- : GOLiPY PEGA : 


MARSIIALI, KENNETH SCHRCM amd: fourl toa@h i ..:0. : ! 


| 

| : 
| UNITED STATES OF AMERICA = Ss 

| 

| GERALD JOSEPH GeRARDI, ! 


ST 


PLEASE TARE NOPICis tiis't apo: Lie oa eG or. sifidavit oF : 
GERALD JOSEPH GERARDI and the ailirmation or ‘i’ P. 3075, JR, Ea@.; 


Cu Fe A 


permitting the above named“ deféndaat, GMRA i. i0°: vaio vo withdraw his 
plea of guilty heretofore inveerpocod and’ to cola soph wi ine @agity Go 
the indictment herein, and for ‘cucl: other atei.iichcr i: tie? as Rothe 


Court may seem just and proper. 


v 


THMOWOR. ¢. JO, Jit. 
“Attocney ror Defendant 
Office & -.O. Address 
16 Const Street 
Brooklyn, lew York 12241 


Clerk, United States District Court 
Eastern District of News York 


DAVID G. TRAGER’ ; 
UNITED STATES ATTORNEY” 
EASTERN DISTRICT OF ‘Ni YORK 


COURT 
YORK 


AFFIDAVIT 
Court Docket No. 


75 CR 850 


sworn deposes-and says: 


the above captioned matter and 


" about January 1976, I was indi 


charged with violation of Ti 
entered 
said plea I had been convicted in 
cnichusetts for a conspiracy of a 
‘ful of proceeding 
‘n= egain found guilty led to my decision 
the conspiracy charged in the present 


wins not forecd or ecOerced in any way at the time of the 


bul that my mental state: was such that I did 


Be a MB pt 


go throu th ordeal of another tries - 


'. “he! I have consuited with myeattorney THEODORE T. JONES, ESQ., 


‘hat he petition this court to allow'me to withdraw ny 
rect fully request that Isbe allowed to withdra 


i plea and proceed to trial in this matter. 


rork 


GERALD JOSEPH GE 


3k and 


‘ndant(s). 


ee ae a ee 


Sor the above named defendant and thai 


; the motion ‘to withdraw his plea of 
a 


“| to represent fsaid defendant enc conf 
SEARED te y 


€ 


ee 
tulied 'ntes Attorney prior ito the entry oi 


a ee 
fe > 


* 


was indicted along with two co-defendants 


C+ e 


iracy pursuant to Title 18, United States 


’ 


{o negotiation and agreement the co-defendants 


*- 
a 


@ desire:to enter a plea of 
ne 


ee 


t ay. ts é 
ford) G, 1976, before Bhiarcourt. 


+“ 


2: 
ubooavently and on or about’ June 15, 1976, Mr. GERARDI 


nrorned me that he wished.to withdraw his plea and to 


ay ae aes 
be ; ae > 
Re: 1 te . oF 
“ » 


Mx 


reason the explanation:that although he 


¥ 


C3 | s 


had catcre a mi! 


r 


plea he was not in fact. guilty,and did 50 only because | .. 
* ie : et ‘ er. 


7 Jisappointment with the outcome gf his trial in 


copec'fully request thet the defendant GERALD JOSEPH 


thai his plea of guilty and: proceed-to trial 


¥ 
. 


% 


; 

See no ee 
THEODORE T. JONES, JR, | 
ted 

} 

| 
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JoNtTED STATES DISTRICT COURT 


|EASTERN DISTRICT OF NEW YORK 
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ONITED STA. .s OF AMERICA, 


i -against- : 


MARSHALL K. SCHRETER, 
GERALD GERARDI, ANTHONY M. 


Defendants. 


United States Cour 
Brooklyn, New York 


April 6, 1976 


B f 


Oo zs = & 


e 


HENRI LEGENDRE 


HONORABLE HENRY BRAMWELL, U.S.D.J. 


ACTING OFFICIAL COURT REPORTER 


75-CR-850 


thouse 


| Rr 2 
| A ae 


2 | Appearances: 


oC 
4 DAVID G. TRAGER, ESQ. 
United States Attorney 
5 || for the Zastern District of New York | 
if | 
6 || BY: SAMUEL H. DAWSON, ESQ. 
Assistant U.S. Attorney | 
“ 
| | 
8 || EDWARD J. KELLY, ESQ. 
Attorney for Defendant Schreter | 
9 | 
THEODORE T. JONES, ESQ. 
10 || Attorney for Defendant Garardi 
11 || LEONARD J. LEVINSON, ESG. | 
Attorney for Defendant Juliano 
12 
‘ 13 | 
14 
Lo | 
16 || | 
17 | 
18 || | 
19 || 
| 
20 || 
| 
21 | 
9 | 
| | 
23 || 
24 | 
25 || 
| 
| 
| 
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A 26 C6? 
THE CLERK: Criminal Cause Status Report, United 


States of America versus Marshall K. Schreter, Gerald 


Gerardi, and Anthony M. Juiiano. 

MR. KSLLY: This is the defendant, Mr. Schreter 
rho has deen indictad under 75 CR 850, he now, however, 
is coing to waive indictment and offer to pleas guilty 
to a supercecing information. 

THE COURT: What is your full name, please? 

DAFENDANT SCHRETER: Marshall Schretar. 

THE COURT: ilow old are you? 

DZFENDANT SCHRETER: 41. 

THE COURT: Now, have you seen a copy of the 


charge against you? 


DEPENDANT SCHRETER: Yes, I have, your Honor. 


THE COURT: And have you gone over it with your 
attornay? 
DEFENDANT SCHRETER? 


Yes, I have. 


THE COURT: And do you understand it? 


DOCPENDANT SCHRETER: Yes. 


THE COURT: Now, unless you waive indictment you 
may not De charged with a felony unless a grand jury 
finds by return of an indictment that there is probable 
cause to believe that a crime has been committed, and 
that you committed the crime. 


If you do not waive indictment, the Governmant 
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may present the case to the grand jury and request the 
grand jury to indict you. A grand jury is composed on 

at least sixteen and not more than twenty-three persons, 
and at least twelve grand jurors must find that there 

is probable cause to believe that you committed che crime 


with which you are charged before you may be indicted. 


A grand jury might or might not indict you for 


the same or some other offense. If you waive indictment 


py the grand jury, the case will proceed against you on 
tha U.S. Attorney’ s information. just asthough you had 
bean indicted. 

Now, Mx. Schreter, I ask you if you have dis- 
cussed the matter of waiving your right to indictment 
ay the grand jury with your attorney? 

DEFENDANT SCBHRETER: Yes, I have. 

THE COURT: Do you understand your right to 
fadictment by a grand jury? 

DEPENDA:\T SCHRETER: Yes. 

TUL COURT: Have any threats or promises been 
made to indue you to waive indictment? 

DEFDNDANT SCHRETER: No. 

THE COURT: Do you wish to waive your right to 
indictment by a grand jury? 

DEFENDANT SCHRETER: Yes, sir. 


HE COURT: Wow, Mr. Kelly, do you se@ any rea~- 
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l gon why the Gefendant should not waive indictment? 


to 


MR. KELLY: No, Judge. 


| | 
3 THE COURT: Mr. Schreter, do you waive indictmeat? 
4 DLFENDANT SCHRETER: Yes. 


) Til COURT: Have him sign. 

6 MR. KELLY: The defendant has executied waiver 
‘ of indictment. 

8 Tux COURT: The Clerk is to file the waiver of 
indictment together with the information as to this 
detenuant. 
Now, Mr. Schreter, I have some other questions 
which I must ask you. 
dave you been advised and do you understand that 


if you want to go to trial you have the rigiit to a 


speedy and public trial oy jury with the assistance 
eof counsel? 


ae DEPENDANT SCHRETER: Yes, gir. 


18 THE COURT: You have a right to compulsory pro- 


cess, to optain witnesses in your behalf. 


DEFENDANT SCHRETER: yes. 

21 | THE COURT: You have a right wo be confronted 
py witnesses againet you. 
DEFENDANT SCHRETER: Yes, sir. 

THE COURT: Do you understand that you have the 


right to plead net guilty or persist in your plea of 
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nh O48 


not guilty? 


~ DEFENDANT SCHRSTER: Yes, sir. | 


3 THE COURT: Do you understand if you went to 


4 | trial the Government has the obligation of proving your 


on 


guile beyond a reasonable doubt, and if they fail the 


. jury would have the duty to acyuit you? 

. DSFEWDAWT SCHRETER: Yes, sir. 

. THE COURT: Do you understand that if the plea ™ 
accepted you would be waiving your constitutional rights 


™ and the riht to a trial? 


il DEFDNDANT SHRETER: Yes. 

“ 
- THE COURT: De you understand that you will have | 
“ the assistance of counsel at the time sentence is 


imposed if your pleas is accepted? 
- DEFENOANT SCHRETER: Yes, six. | 
is THE COURT: Now, i will read the information | 
| 
which is pefore the Court. 
s On or about the 25th day of August, 1975, within | 
tha Eastern District of New York, the defendant Marshall 
4. Schreter knowingly and wilfully by force, violence, 


and intimidation, did take from the person and presence 


Company Bank, 1919 Francis Lewis Reulevard, Queens, New 


| 
| 
of employees of the Manufacturers ilanover Trust 
| 
| 
York, approximataly $17,862 in United States currency, 


which money was in the care, custody, control, manage- 
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ment and possession of the said bank, the deposits of 


which bank were then and there insured by the Federal | 


Deposit Insurance Corporation, and commission of this 


act and offense the defendant Marshall Schreter did | 


assault and place in jevpardy the life of the said bank | 


employees, 43 wall as the lives of other persons present 
by the use of o dangerous weapon in violation of Title 
18 United StatesGode, Section 2113 (d). 

dow, Mr. Schreter, the Court would like you to 
tell us in your own words what it is that you did that | 
brings this charge before the Court at this time. | 

DEFENDANT SCHRETER: With reference to this 
roobery? 

THE COURT: Yes. I want your version and your 
words as to what this is. 

DEFDNDANT SCHRETER: It is a bank rebbery that 

I committed. 

THE COURT: Not it’s a bank robbery; were you 
part of this bank robbery? 

DEFENDANT SCHRETER: Yes. 

THE COURT: What did you do? 

DLFDNDANT SCHRBTER: I drove a car on this dace. 
THE COURT: What date is it? 
DEFENDANT SCHRETER: August 25, 1975 I want into 


the oank. 
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THY COURT: thich bank ia it? 
DEPENDANT SCHRETER: Manufacturera Lianover Trust 


| 


Company sank, Francis Lewis Boulevard, Queens, New York} 
"hE COURT: And what happened? 
DEPZNDANT SCHRETER: And I took approximately 
¥17,0906 from the tellers. 
THU COURT: Will vou tell us the conditions 
ander which this was taken; what happened at that tii? 
VEFENDAN, SCURSTLR: I went into the bank wear- 
ing a -ask; I went over the counter and I took tie 
money from the cages and I left the bank. ¥ 
Ti COURT: bid you have anythiag in your hand? 
DEFENDANT SCURETER: I had @ weapon in my hand. 
THz COURT: ‘What kind of weapon? 
DEPENDANT SCURSTEOR: A 38 calibre pistol. 
tik. COURT: And you left the bank? 
DEPENDANT SCHRETER: I left the bank. 
THe COURT: bid you actually do what vou are 
charged with? 
DEFENDANT SCHURETER: Yas, 3.x. 
Tit, COURT: Did you do it knowingly and wilfully? 
Tis O&FENDANT: Yes, sir. 
Til: COURT: Now, have any promises of any kind, 
including any promise or suggestion as to what sentence 


will be imposed been made to you by the U.S. Attorney, 
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your lawyer, this Court or anyone else to induce a plea 
of guilty? 

MR. DAWSON: If I may speak on that? 

TH COURT: Surely. Mr. Dawson. 

MK. DAWSON: I had had discussion with the 
jJefendant and his attorney, Hr. Kelly, of the Legal Aid 
Society, on a number of occasions prior to this after- 
noun's apo@arance in court, and the Government has nade 
certain commitments to tha defendant by and through 
nis attorney, Mr. Kelly, and i would like to state them 
for the racord at this time. If your Honor pleases, Mr, 
Schreter is currently serving two eight-year sentences 
impesed by two other Courts of the United Statas, which 
santences are to run consacutively with one another. 

The Government has stated to the defendant that at the 
entencing in this case, the Government will 
somend to the Court that the Court impose a sauntenca) 
concurrently withthe sixteen-year sentence that 
‘ahverer is presently serving. 

Secong of all, Mr. Schreter has a period of 
time reiaining unexpirad on parole from a previous mat-| 
ter, s@parate Matter. ‘The Government has also comnl tted 


itueif to communicace to the Court and the United States 


{ 

Paroles Board to the effect that the Government will be | 
| 

| 
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45 
recommending on that unexpixed parole time that it run 


concurrently with whatever sentence your Honor impose 
in this court. 

Third, there was a seizure, a search of premises, 
various oremises in the Eastern Distrct of New York on 
November 4, 1975, pursuant to search warrants issued 
by the U.S. Magistrate in thie court, as a result of 
that cearch certain material was seized. The Government 
has represented to Mr. Schreter through hia attorney 
that we will not prosecute him for any of the matters 
seized asa result of those various searches in the 
Zastern District. Formerly, there is presently, your 
Honor, pending against Mr. Schreter, indictment number 
75 CR 850, which is a one-count indictment charging 
Mr. Schreter with conspiracy; at the time of sentence 
the Government will move to dismiss that indictment 
when sentence is imposed in this case. 

Fiftly, your Honor, the Government has no objec 
tion te the Court's imposing sentence in the Court's 
discretion under Title 18, 4208 (a) (2) at the time of | 
sentence. 

Six. I under stand the defendant will be 
requestin -- assuming the acceptance of the plea -- that 
the defendant be sent under Title 18 United States Code 


4208 (b) for a atudy and report at Springfield, and I 
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1 understand that would be Mr. Kelly's application. The | 


< Government has no objection to that application being 

3 granted, being sent for that study and report. 

4 Finally, the Government has prepared a schedule | 
5 of certain robberies, 411 but twa, on which has occurre¢ 


in the Zastern District of New York, and the Governnent 
will file that schedule today and make it part of the 
court's file. | 

The Governaent has stated to the defendant vy 
and through his attorney, that the Government will not 

I be prosecuting the defendant for the acts resulting is 
- tc chose various instances. 

THE COURT: How many rebberies do you have? 

MR. DAWSON: Thirty-three Eastern District 
matters; item 34 is a matter in New Jersey. I'm 
authorized to state on behalf of the DistrictAttorney's 
office for the District of New Jersey, after bringing 
this metter to their attention, that they will not 
orosecute thedefendant for that matter; that matter is 
listed by date and neme of place on the schedule. 


ahs The last item, item nuaber 35, is so matter invol¥ 


ing Massacusetts, District of Massachusetts. I heve 
endeavored to communicate that matter with Boston, with 
the U.S. Attorney's office in Boston. I‘ve spoken to 
the FBI there in Boston and they assured me there was ne 


¥ 
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, act of violence involved in that case, no weapons dis- 


charged, ao one assaulted or injured in any way. It's 


, 


our intention to include that on this schedule -~- It 
4 has bean includsd in the schedule and I have been assured 
3 sy the District Attorney there that he will have their 


’ response between today and the time of sentence 30 that 


i all 35 matters can be included on the schedule as they 


are now. 

Outside of that, your Honor, the Government has 
aad@ no statement, recommendations or assurances to the 
defendant or his lawyer or both, aad I would just ask 
the Court to file this schedule, a copy of which has 
been previously provided to the dsfanse and perhaps 

” mark it as a Court exhibit 1 and file it withthe Court 
papers in this case. 

" THz COURT: The nat effect of the Government's 

positioa is that this defendant, .as a result of all 

_ these robberies, his sentence will be a maximum of 


= 16 years? 


a MR. DAWSON: We take no position as to whatever | 


- your ilonor wishes to impose in this casa, it's aD 
22 
count. 
on 
2 THE COURT: I see. 
“ MR. DAWSON: Whatever sentence. 


9 
7 THE COURT: It's to run concurrently? 
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MR. DAWSON: That is correct. 
THE COURT: I see. 

Mr. Kelly, Do you understand? 
MR. KELLY: Yes. 

THECOURT: Ise that agreeable? 
MR. KELLY: Yas. 


THE COURT: You understand that a 4208 (a) (2) 


is discretionary; that's what Mr. Dawson is saying. 


MR. DAWSON: Yes. 

THE COURT: Mr. Schretar, do you understand? 

DEPENDANT SCHRETER: Yes. 

THE COURT: You understand that a 4208 (a) (2) 
is discretionary? 

DEPENDANT SCHRETER: Yes, sir. 

THE COURT: And the net effect, the sentence 
imposed, could exceed 16 years; do you realizethat? 

DEPENDANT SCHRETER: Yea. 

THe COURT: Has your lawyer expressed any 
opinion or made any prediction as to thesentence the 
Court will impsoe? 

DEPENDANT SCHRETER: No, sir. 

THE COURT: Have you been threatened or coerced 
»y anyone into entering a plea of guilty? 

DEPENDANT SCHRETER: No. — 


THE COURT: Are you entering the plea of guilty 
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voluntarily and of your own free will because you are 


guilty and for no other reason? 

DEFENDANT SCHRETER: Yes, I an. 

TH: COURT: Have you discussed your plees of 

fully with your attorney? 

DEPENDANT SCHRETER: Yes. 

THE COURT: Did you personally enter into any 
liscussion with the U.S. Attorney? 

DEFENDANT SCHRETER: Only a6 to what you have 
been informed. 

THE COURT: Only ae to that? 

DEFENDANT SCHRETER: Yes. 

Td COURT: Now, the maximum sentence 

“wR. KELLY: Ten thousand dollars or 25 

THE COURT: The maximum sentence which 
imposed is ten thousand dollars and/or twenty 
/gars in prison. 

DEFENDANT SCHRETER: Yes, sir. 

{HE COURT: Having been advised as to your 
constitutional rights, the nature of the charge against 
you, and the consequences of your plea, hie do you 
plead to the information? 

DEFENDANT SCHRETBR: Guilty, your Honor. 

THE COURT: All right, the Court finds there is 


a factual basis for the plea and accepts the plea of 


SOUTHERN DISTRICT COURT REPORTERS, U.S. -OURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. - 791-1020 


guilty to the information. 

Is there anything further? 

MR. DAWSON: No, your ifonor. 

THE COURT: Anything on bail? 

MR. DAWSON: He's incarcerated in lieu of one 
million dollars but he's also under commitment for the 
two othec cases. 

THE COURT: Bail continued. Pre~-sentence report 
is ordered and sentencing to be at such a time as the 
1re-sentence report is prepared. 

MR. DAWSON: Would your Honc«, in light of Mr. 
‘a@liy's applicetion and mine, with respect to the 
senteaca, for sentence and report, would your Honor care 
to discuss that? 

THE COURT: I would be agreeable to that sen-~ 
tence, no study and report prior to sentencing? 

MR. DAWSON: Yes. 

THE COURT: Yes, I would go along with that. 

MR. KELLY: ‘The way it normally comes about is 

your Honor -- 

THE COURT: Send him for study. 

MR. KELLY: He's apprised by the probation raport 


of certain factors in Mr. Schreter's background that 


would bea basis for a B study and that’s the usual way 


until it's dene, unless your Honor wants to send him 
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for a 8 study now. 

THE COURT: I wouldn't want to send his until 
he's here for sentence. I'll consider and I'll see how 
the probation report sets it up. 

MR. DAWSON: After the Probation Department sets 


up the report, the Government has no opposition to . 


sending him for that study and report. 


THY COURT: If there is no reason why I shouldn't, 


“ic, Kelly desires it, I will probably do it. 
DAWSON: Thank you. 
KELLY! hank you. 
CLERK: United States of America versus 
Antheny M4. Juliano . 

Tl COURT: Mx. Levenson, what are we doing this 
afternoon? 

MR. LEVENSON: At this time the detendant, 
Anthony Juliano, wishes to waive indictment and wishes | 
to plead guilty to a criminal information filed or to 
be filed by the Government. 

Ti COURT: Have you gone over the information 
with him? 

MR. LEVENSON: Yas, your Honor. 

vHE COURT: What is your full name, please? 

DEFENDANT JULIANO: Anthony Michael Juliano. 


THE COURT: And how old are you? 
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DEFENDANT JULIANO: 53 

THE COURT: Now, have you gone over the infor- 
matien which is before the Court with your attorney? 

DEFENDANT JULIANO: Yes, sir. 

THR COURT: Do you understand it? 

DEFENDANT JULIANO: Yes, your llonor. | 

THe COURT: Now, I wish to inform you that unless 

| 
you waive indictment you may not be charged with a | 
felony unlees a grand jury finds by reason of an indictr 
ment that there is probable cause to believe that 4 
crime has been comitted and that you committed. it. If! 
rou do net waive indictment tha jpovernment may present 
the cause to the gran jury and request it to indict you. 

A grand jury is composed of at least 16 and sot 
wore than 23 persons, and at least 12 grand jurors ust 
find there is probable cause to believe that you commd ted 
the crime with which you arecharged before you may be | 
indicted. 

A grand jury might or might not indict you for 
thegame or some other offense. If you waive indictment) 
by the grand jury, the case will proceed against you 
on the U.S. Attorney's information, just as though you | 
had been indicted. 


Me. Juliane, have you discussed the matter of 


| 
| 
awuiving your right to indictment by the grand jury with) 


| 
| 
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your attorney? 
DEPENDANT JULIANO: Yes, gir. 
"HS COURT: Do you understand your right to 
indictment by @ grand fury? 
DEPENDANT JULIANO: Yeo, your Honor. 
THz COURT: ave any threats or promises Deen 
made to induce you to waive indictment? 
DEPENDANT JULIANO: Wo, your Honor. 
THz COURT: Do you wish to waive your right to 
indictment by a grand jury? 
DEPENDANT JULIAWO: Yes, your Honor. 
THE COURT: Counsel, do you ses any reason why 
the defendant should not waive indictment? 
MR. LEVENSON: Wo, your donor. 
THe COURT: Do you waive indictment, Mx. Juliano? 
DEPENDANT JULIANO: Yes. 
THE COURT: Have him eign the waiver. 
THE CLERK: Waiver has been signed and ‘witnessed. 
COURT: The Clerk ie ordered to file the 
the information. 
Juliano, have you Deen advised and do you 


understand if you want to go to trial you have a right 


to a speedy and public trial by jury with the seistance 


of counsel? 


DEPENDANT JULIANO: Yes, sir. 
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THE COURT: Do you understand you have a right 
te compulsory process to obtain witnesses in your behalf? 
DEFENDANT JULIAN: Yes, sir. 
THE COURT: Deo you understand you have a right 
to be confronted by witnesses against you? 
DEFENDANT JULIANO: Yes, your Honor. 
THE COURT: De you understand that you Lave the 
right to plead not guilty or peresieat in your plea of 
not guilty? 
DEPENDANT JULIANO: Yes, gir. 
THE COURT: Do you understand that if you went 
to trial the Government has the obligation of proving 
your gullt beyend a reasonable doubt, and if they 
failed the jury would have the duty to acquit? 
DEPENDANT JULIANO: Yes, your Honor. 
THE COURT: You understand if theplea is accepted 
you would be waiving your constitutional rights and 
ight to a trial? 
DEFENDANT JULIANC Yes, your Honor. 
THE COURT: You understand that you will have the 
assistance of counsel at the time sentence is imposed 
if your plea isaccepted? 
DEPENDANT JULIANO: Yeas,eir. 
THE COURT: Now, the charges read on or about 


the 25th day of August, 1975, within the Eastern Distri¢t 
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of New York, the defendant Anthony 4. Juliene, knowing] 
and wilfully, by force, violence and intimidation, did 
take from the persen and presence of employees of the 
Manufecturers Hanover Trust Company Bank. 1919 Francis 
Lewis Boulevard, Queens, New York, approximately 
$17,882 in United States currency, which money waa in 
the care, custedy, control, management and powsées lon 
of the sald bank, the deposits of which bank were then 
and there insured by the Federal Deposit Insurance 
Corporation ia violation of Title 19, United Statas Code 
Section 2113 (a). 

Wow, Mr. Juliano, tell us in your own words what 
it io that you did that brings thie chargebefore the 
Courc. 

DEPENDANT JULIANO: I did what this information 
otates. 

THE COURT: You have to tell us in your words. 

DEPENDANT JULIANO: Wall, I took the Sus of 
$17,000 some odd dollars at this bank. 

yH2 COURT: Which bank was it? 

DEFENDANT JULIAN: Manufacturers lianover Trust 
Company bank. 

THE COURT Where was it located? 

DEFENDANT JULIANO: Francis Lewis Goulevard, 
1919, they say, I didn't know, but that's the bank. 
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THE COURT: That's ia Queens? 
VEPENDANT JULIANO: Queens, right. 
THE COURT: When did you do this? 
DEFENDANT JULIANO: August 25. 

THE COURT: Of what year? 
DEFENDANT JULIANO: 1975. 


THe COURT: And what was it that you did? oid 


you enter the bank? 


DEPENDANT JULIANO: Entered the bank and announced 


eur intention and tec) the money. 


(continued next page) 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


you have 


IDANT JULIANO: Yes, 


| 
| 
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THE COURT: Did you do it knowingly and wilfully? 


DEFENDANT JULIANO: Yes, sir. 


| 


{ 
THE COURT: Have any promises of any kind inclu@ing 
| 
any promise or suggestion as to what sentence will be 


| 
| 
imposed been made to you by the U.S. Attorney, your | 
lawyer, this Court or anyone else to induce a plea of | 


guilty? Do you wish to speak to speak to that, Mr. 
Dawson? 
: MR. DAWSCN: I wish to make a statement. 

THE COURT: You may. 

MR. DAWSON: Your Honor, the defendant by and | 
through his lawyer, Mr. Levinson and I have had several 
discussions prior to today, and including today before | 
we came into Court this afternoon, and as a result of | 
those conversations the Government made certain commit+ 


| 
16 | 
ments and representations to the defendant by his 


attorney. I wish a brief opportunity to set those on | 
the record. 
THE COURT: Surely. 


MR. DAWSON: Thank you. 


First, the Government has indicated that Mr. 
Juliano in light of his plea of guilty here, should 
the Court accspt that plea, presently has pending 


against him indictment number 75-CR-850, where in Mr. 


Juliano was charged in the one count indictment with 


ao 
conspiracy. 


At the time of sentence in this case, your 


| 
| 

Honor, the Government will move to dismiss that indict+ 
} 


ment against the defendant. 
Second, the defendant on November 4, 1975, as 


a result of obtaining certain search warrants, various 


s 


locations within the Eastern District of New York wer 


searched and materials of various kinds, including 
weapons were obtained. The Government has stated to 


the defendant through his attorney that the Governmen 


ff. 


will not prosecute Mr. Juliano for the material 
including weapons which were uncovered during those 
various searches. 


Third, your Honor, the Government has prepared | 
| 


a schedule of additional bank robberies, and in return 
for Mr. Juliano's plea, should the Court accept his 
plea-in this case, in addition to dismissing the 

indictment previously mentioned, the Government has 
stated that it will not prosecute Mr. Juliano for the | 
various items on that schedule, or for any of his ‘cel 
in connection with robberies listed on that schedule. | 
The schedule includes the names of various banks and 
the dates of the alleged robberies. Now, the schedul¢ 
has 35 banks on it, 33 are in the Eastern District of | 


New York, the 34th is a bank in New Jersey. 


A $8 - 


| 
I have been in communication with the U.s. | 


Attorney's office for the District of New Jersey and 
they have authorized me to state that there will be no 
prosecution by their office for item number 34. With 
respect to item number 35 which just came to our atten 
tion a short while ago, I've endeavored to communicate 
with the U.S. Attorney's office in Massachusetts since 
that involved that district, and they will have a 
statement for the Court. They will authorize me to 
make a statement to the Court between now and the date 
of sentence with respect to that. 

I have, however, had communication with the FBI) 
agent with respect to that last matter end I've been 
furnished with the report of that case and i've bean 
assured there were no acts of violence or assault or 
injuries in any way stemming out of that case. 

Nextly, your Honor, the defendant pve itly has 
an unexpired parole term as a result of a praor Federal 
conviction for approximately six years. The Government 
has stated and represented to the defendant through | 
his attorney that the Government will recommend and 
in writing to the Parole Board, as a result of setting 


sentence your Honor imposes in this case, that the 


| 
Parole Board run that unexpired term -- I should say | 


concurrently with whatever term your Honor imposes in 


to 


~] 


61 | 


this case. 


| 
{ 
Next, your Honor, the Government has no objection 


to the Court in its discretion sentencing the defendan 


after an examination of the pre-sentence report and 


| 
hearing counsel for the defendant, and the defendant 


to sentencing the defendant under Title 18 United States 


Code Section 4208 (a) (2). | 
| 


THE COURT: This sentence will run concurrent 


with the parole. 


MR. DAWSON: We'll be requesting the Court and | . 


the Parole Board in writing. 


| 
THE COURT: And is there any other sentence he's 


now serving? 


MR. DAWSON: There are no pending cases outstanding 


against the defendant; that as I understand it is the | 


extent of the Government's commitment and representation 
| 
to the defendant through hia attorney. 


THE COURT: Mr. Levinson, do you understand this? 
| 


MR. LEVINSON: Well, your Honor, there are one 


or two other commitments. 

THE COURT: Tell me what they are. 

MR. LEVINSON: Relatively minor. There is a 
concern of the defendant that certain -- 

MR. DAWSON: At one time there was an allegation 


| 
the defendant possessed certain money orders. We do | 


Rh «UGS 


not have any evidence of that and we will not be 
prosecuting the defendant for that alleged possession.| 
I say alleged because we have no direct evidence that 


he did possess it and we'll not be prosecuting the 


defendant for his possession of those money orders. 
MR. LEVINSON: One other matter relatively mino 
I believe the Government undertook not to object to 
any sentence in the statuatory maximum and would not 
object to a sentence less than the statuatory maximum. 
MR. DAWSON: The Government's position with 
respect to sentence, we do not request the Court to 


give any specific sentence, that's up to the Court. 


The defendant has been advised through his attorney 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


as to the maximum sentence the Court could impose which 
is 20 years and a fine. | 
THE COURT: And there a agreement as to 
any sentence less than 20. 
MR, LEVINSON: No, there isn't. 


MR. DAWSON: The Government takes no position. 


MR. LEVINSON: This is mot a promise made by 
the Government. I would like to make this statement. 
With respect to the schedule that was attached -- 

THE COURT: Thirty five additional bank oa 

MR. DAWSON: That schedule is not to be con- 


strued as admission by the defendant that he had | 
| 
| 


anything to do with any of those bank robberies. 

We don't consider it such. We don't consider it 
admissions by the defendant that he had anything to do | 
with 1¢ | 

THE COURT: What is the purpose of the schedule? 

DAWSON: In the event there may be 4 concers ~— 
LEVINSON: In the event the defendant may 
> charged with it. 

THE COURT: ‘tm asking the Government what is 
the purpose of a schedule of 35 bank robberies? 

MR. DAWSON: We have information with respect 
to the defendant in these cases. Having examined our 
evidence with respect to these additional cases we are, 
stating to the defendant regardless of his position 
with respect to any of these, we will not be prosecutifg 
him for any of these. 

THE COURT: Anything further, Mr. Levinson? 

MR. LEVINSON: No. 


Yus COURT: Now, you understand that the 4208 (a) (2) 


retionary with the Court. Do you understand 


MR. LEVINSON: I understand that. 
| 


THE COURT: Now, does the defendant understand 


DEFENDANT JULIANO: Yes, it was explained to me} 


K 


THE CCURT: That's discretionary. Anything 
further as to any promises? 

MR. DAWSON: No, your Honor. 
| 


THE COURT: Now, Mr. Juliano, has your lawyer 


expressed in your opinion or made any prediction as 


to the sentence the Court will impose? 


MR. LEVINSON: Your Honor, I must say we had 


i 
id 


Giscussions. Mr. Juliano asked me what my opinion was 
the possible sentence that would be imposed. I said 


the sentence is entirely within the Court's discretion| 


would probably not be the maximum sentence. 


| 
mt I ventured an opinion or a hope that the sentence 
| 


THE COURT: There is no promises to that, and 
you understand that I can impose the maximun sietiinia 

MR. LEVINSON: Yes; and Mr. Juliano understands. 
that also. 

THE COURT: There is no promises as to anything: 
less than the maximum. 

MR. LEVINSON: I just expressed an opinion to 
Mr. Juliano. 

THE COURT: Mr. Juliano, I would like to know 
what you have to say about that. 

DEFENDANT JULIANO: Nobody can tell a Judge of 
this Court what the sentence will be. That's been 


explained to me. 


65 | 
THE COURT: Have you been threatened or coerced | 


into entering a plea of guilty? 


| 
| 
| 
DEFENDANT JULIANO: No. | 


THE COURT: Are you entering the plea of guilty | 
voluntarily and of your own free will because you are 
guilty and for no other reason? 

DLEFENDANT JULIANO: Yes, your Honor. 

THE COURT: Have you discussed your plea of 

with your attorney? 

JEPENDANT JULIANO: Yes, sir. 

THE COURT: Did you personally enter into any 

scussion with the U.S. Attorneys outside of what's 
peen discussed? 

DEFENDANT JULIANO: No. 

“2 COURT: Do you know that the maximum sentence 
which may be imposed is $5000 and/or 20 years in prisan? 

| 

OEFENDANT JULIANO: Yes, 911r. | 

COURT: laving Leen advised as to your 


Constitutional rights, the nature of the charge againgt 
| 
you and tne consequences of your plea, how do you 
plead to the information? 

DEPENDANT JULIANO: Guilty. 

THE COURT: The Court finds there is a factual | 


basis for the plea and accepts the plea of guilty to 


the information. 


A oe 


Anything on bail? And the Court orders pre- 


time as pre-sentencing report is prepared and before 


the Court. 


| 
sentence report and sentencing is to be at such a | 


MR. DAWSON: The defendant is presently incarce 
ated in lieu of a $5000 bond. 
THE COURT: Bail continued. 
LEVINSON: Thank you, your Honor. 
COURT: Anything else? 
DAWSON: We have one more. 
THE CLERK: United States of America versus 
Gerald Gerardi. 
MR.DAWSON: If the Court pleases, before the 
Court is Defendant Gerald Joseph Gerardi on 75-CR-850.| 
THE COURT: Yes, Mr. Jones? | 
MR. JONES: If your Honor please, at this time 
I have an application in behalf of Mr. Gerardi. After| 
discussing the matter with my client and with the | 
U.S. Attorney Mr. Dawson, my client kas authorized me 
to withdraw his previously entered plea of not guilty 
on indictment 75-CR-850 and offers at this time to 
plead guilty to said indictment in the charge of 
conspiracy, a violation of Title 18, United States 


Code, Section 371. 


THE COURT: What is your full name? 
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DEFENDANT GERARDI: Gerald Joseph Gerardi. 

THE COURT: And how old are you? 

DEFENDANT GERARDI: 42. 

THE COURT: And Mr. Jones is your attorney? 

DEFENDANT GERARDI: Yes, sir. 

THE COURT: Now, have you been advised and do 
you understand that if you want to go to trial you 
have the right to a speedy and public trial by jury 
with the assistance of counsel? 

DEFENDANT GERARDI: Yes, sir. 

THE COURT: You have the right to compulsory 
process, to obtain witnesses in your pehalf. 

DEPENDANT GERARDI: Yes, sir. 

THE COURT: You have a right to be confronted 
by witnesses against you. 

DEFENDANT GERARDI: Yes. 

THE COURT: Do you understand that you have the 
right to plead not guilty or persist in your piea of 
not guilty? 

DEPENDANT GERARDI: Yes, sir. 

THE COURT: Do you understand that if you went 


to trial the Government has the obligation of proving 


you guilty beyond a reasonable doubt, and if they 


fail, the jury would have the duty to acquit. 


DEFENDANT GERARDI: Yes, sir. 
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THE COURT: You understand if the plea i« | 
accepted you would be waving yeur Constitutional rights 
and a right to a trial? 

DEFENDANT GERARDI: .Yeu, sir. 

THE COURT: You understand that you will have 
the assistance of counsel at the time sentence is 
imposed if your plea is accepted? 

DEFENDANT GERARDI: Yee, your Honor. 

THE COURT: The indictment reads as follows: 

On or about and between the 9th day of September 
1975 and the 4th day of November 1995, both. datine bein 
approximate and inclusive, within the Eastern District 
of New York and elsewhere, the defendant Marshall 
Schreter, Gerald Gerardi and Amthony M. Juliano did 
knowingly and wilfully conepire to commit an offense 
against the United States in violation of Title 18, 
United States Code, Section 22113(a) and 2113(d) by 
conspiring to take from the person and presence of 
employees of several diverse banks by force, violence, 

| 


intimidation and the use of dangerous weapons, a 


quantity of United States currency, which currency 


of said banks being then and there insured by the 


was in the care and custody of eaid banks, the deposits 
| 
| 


Federal Deposit Insurance Corporation in violation of 


} 
law ° 3 
| 


j 
j 
| 


| 
| 
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In furtherance of said unlawful conspiracy and | 
| 

for the purpose of obtaining the objectives thereof, 


the defendants Marshall K. Schreter, Gerald Gerardi an 


Anthony M. Juliano, committed amongst others the 


| 


SHllowing overt acts. 


One. On or about the ninth day of September | 


1975, the defendant Marshall Kenneth Schreter, defendant 


i 
' 
i 


Gerald Joseph Gerardi drove a vehicle to the vicinity | 
of the European American Bank and Trust Company, 330 
Sunrise Highway, Rockville Centre, New York, whereupon 
both defendants entered the said bank. 

Two. On or about the 12th day of September 1975, 
the defendant Marshall Kenneth Schreter and defendant 
Anthony M. Juliano drove a vehdcle to the vicinity of 
the Manufacturers Trust Company Bank, 2832 Rockaway 
Parkway, Brooklyn, New York, at which bank the defendant 
Anthony M. Juliano made notes. 

Three. On or about the seventh day of September 
1975, the defendant Marshall Kenneth Schreter and 
defendant Gerald Joseph Gerardi drove a vehicle from 
Queens, New York to the residence of the defendant 
Anthony M. Juliano in Highland, New Jersey. | 

Four. On or about the tenth day of October 1945, 


the defendant Marshall Kenneth Schreter and the defendant 


Anthony M. Juliano, drove a vehicle to the vicinity of 
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the Chase Manhattan Bank, 187-08 Horace Harding 
Boulevard, Queens, New York. 

Five. On or about the 24th day of October 1975, 
the defendant Marshall K. Schreter, Gerald Gerardi | 
meat in Queens, New York and both defendants drove in 
4 vehicle to the Ridgewood Savings Bank in Queens, 
vew York, at which location Schreter entered the said 
bank. 

Six. On or bout the fourth day of November 1975, 
/ueens, New York and elsewhere, the defendant Marshall! 
ochreter did possess a quantity of firearms, masks 
and gioves. That is the indictment. You will now have 
tell the Court in your own words what you did that 

brings this charge before the Court. 

DEPENDANT GERARDI: What did I do? I was present 

company of Marshall K. Schreter. 

THE COURT: Anybody else? 

DEFENDANT GERARDI: No. 

THE COURT: And what did you and Schreter do? 

DEPENDANT SCHRETER: Allegedly we -- 

vu COURT: Not allegedly. I want to know what | 


you did, 


DEPENDANT GERARDI: WE drove in the vibinity of| 


these banks, two banks. 


THE COURT: When was this that you drove into 


7] 
the vicinity of these * anks? 
DEPENDANT GERARDI: I think one was on the 
ninth day of September and the other time waa 
he 24th of October. 
‘ur COURT: And what purpose were you criving 
these banks? 

OEFENDANT GERARDI: To be honest, the purpose } 
drove ©». these banks -~ well, TI understand that I drove 
the bank with Marshall and he went into the bank. 
fhe purpose I drove to the bank myself, the purpose I 

was with him, his intention I aseume was to steal 


tnese 


THE COURT: Were you involved in this in any 


DEPENDANT GERARD I: Into stealing 


THE COURT: Into stealing from these bAnKS. 
NEPENDANT GERARDTI: No, sir. 

THE COURT: You weren't involved in any way? 
MR. DAWSON: If I may state none of the banks 


in the indictment were robbed. There was no actual 


taking of any money from these banks. 


(Continued next page) 
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a THE COUKT: Was there a conspiracy between 
! yourself and Mr. Schreter to do something? 
ue DEPENDANT GERARDI: The way I understand the 

| conspiracy zight now, I have to say -- 

B | ‘HE COURT: A conspiracy “is an agreement. Was 


there a criminal agreement between yourself and 


6 
7 || Mx. Schreter? 

A DEPENDANT GERARDI: Well, I guess I'll have to 
mh say, yes. 

iat THE COURT: You dont have to say anything. 

a DEFENDANT GERARDI: Yes, sir. 

12 THE COURT: Are you doing that because you think 


13 Din I want to hear it? 


T want you to tell me, was there a conspiracy 


between yourself and Mr. Schreter? 


DEFENDANT GERARDI: Yes. 


17 | THE COURT: And what was the purpose of this 
conspiracy? 


DEFENDANT GERARDI: To ride in the vicinity of 


these here banks and look at these banks. 


THE COURT: For what purpose, to make a deposit 


or look at the banks? 


DEFENDANT GERARDI: I guess to look at the banks | 


THE COURT: To look at the banks. What was the 


purpose in looking at the banks? What was your purpose 
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in driving in the vicinity and looking at the banks? 
DEFENDANT GERARDI: I believe riding in the 
vicinity for a later date to be robbed, I guess. 
THE COURT: And was there an arrangement, 
agreement between yourself and Mr. Schreter that 
was part of this purpose that you just spoke of? 
DEFENDANT GERARDI: Yes. 
THE COURT: Do you understand that a conspiracy 
involves two or more people; do you understand that? 


DEFENDANT GERARD1: Yes, I understand that. 


THE COURT: And do you understand that there must) 


agreement between these people? Do you understand 


DEFENDANT GERARDI: Agreement how, sir? 

THE COURT: There must be an arrangement, an 
understanding, that's the hasis of the agreement, an 
arrangement and understanding. 

DEFENDANT GERARDI: It doesn't have 
verbal, just an understanding? 

THE COURT: You could act in such a way that 
is an understanding of what you are doing. 

DEFENDANT CGERARDI: Yes, sir. 

THE COURT: It doesn't have to be specifically 
verbal or written. 


DEFENDANT GERARDI: Yes, sir. 
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THE COURT: Do you understand that this is the 
basis of a conspiracy? 

DEFENDANT GERARDI: Yes, sir. 

THE COURT: Now, in connection withwhat you did, 
what were the dates between which you did these things 
or around when did you do these things? 

DEFENDANT GERARDI: Between September 6th, it 
ended when I was arrested November 4th. 

THE COURT: Of what year? 

DEFENDANT GERARDI: Of ‘75. 


And where did these things take 


| 
| 
| 
| 
| 
| 
| 
2 
| 
| 
| 
| 


DEPENDANT GERARDI: In New York City somewheres, 


| 


{ 
I'm not too familiar with New York City, but in New Yor 


City somewhere. 
THE COURT: Was it out in Long Island? 
DEPENDANT GERARDI: Yes, out on the Island. 


THE COURT: Did you understand that the going 


to these banks with yourself and Schreter was part of | 
your conspiracy; did you understand that? | 
| 

DEPENDANT GERARDI: Now,I understand it's part | 

of my conspiracy; yes. | 
THE COURT: Did you understand it then? | 


DEFENDANT GERARDI: At that time I never thought! 


that anything like this would. Now I know that this was 


| 
| 
| 
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part of a conspiracy. 

2 || THE COURT: Of what you did in furtherance of | 
3 | the conspiracy with Mr. Schreter? | 
4 DEFENDANT GERARDI: Yes, it has to be now, yes. 
9 THE COURT: Mr. Dawson, anything further? 

6 | MR. DAWSON: I think the Court has covered it. 
was going to say that the defendant by his actions 

8 and the actions of Mr. Schreter at the time hack in 

9 ‘75 clearly had an understanding of the minds rather 

10 than any written agreement. 

11 THE COURT: I'm sure there was no written © | 


12 agreement. That's very rare, if it ever happens. 


MR. DAWSON: That's correct. 
14 THE COURT: ALP Sight,)| ME. Gerardi, did you | 


actually do what you were charged with in this indict- 


i 


16 ment? 
DEFENDANT GERARDI: Yes, sir. | 

ix THe COURT: Did you do it knowingly and wilfully? 
| 

19 DEFENDANT GERARDI: Yes, sir. ! 


20 THE COURT: Have any promises of any kind, includ- 


ing any promise or suggestion as to what sentence will | 


22 || be imposed, been made to you by the U.S. Attorney, your 


23 || lawyer, this Court or anyone else to induce a plea 


24 of guilty? 
| | 
25 If you wish to say anything, Mr. Dawson, you may) 
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| at this point. 
2 | MR. DAWSON: The defendant is presently serving 
| a term of eight years imposed by another U.S. District 


4 || Court on an unrelated matter before the Court. 


wow 


Mr. Gerardi has been explained the maximum sentences 
6 || and the range of sentences that the Court may impose 
7 || under Title 18, Section 371. The Government has stated | 


8 to Mr. Gerardi that the Government will recommend | 


9 | whatever sentence the Court will impose within that 


10 |} range, that it run concurrently with the eight-year 


11 sentence that he has in connection with the other case. | 
12 In addition, the Government will recommend at | 
13 the time of sentence a writing to the United States 
14 || Parole Board that as a result of Mr. Gerardi having 


15 an unexpired parole term, as a result of an unrelated 


16 || case, that it run concuwu’ rently with whatever term your 


17 || Honor imposes in this particular case. Simply with 


18 | respect to Mr. Gerardi as it was with the other two 


19 || defendants, the Government wishes that schedule that 


20 || was filed to be included in the files of this case. 

21 The Government will not prosecute Mr. Gerardi for any 

9 | of the matters on that schedule. He is not involved in 
23 | the Boston or Newark cases. As a result of certain 

24 || search warrants being issued in June of ‘75 in the 


25 || Eastern District of New York, aquantity of material, 


T7 


6 Ly including weapons, were seized from various locations, 42 


and the Government has represented to Mr. Gerardi by 


te 


i 
| and through his attorney that the Government will not 
4 || he prosecuting him as a result of the seizure of those 
various items, including various weapons. Of course, 


the Government has no position with respect to 4 


7 i specific sentence, but the Government will impose no 


objection and raise no objection to the Court's 
: 
9 | sentencing the defendant in its discretion under Title | 


18, United States Code, Section 4208(a)(2). I believe 


Oo, 


that includes all the matters that have been discussed. | 
MR. JONES: That is the sum and substance ot it,| 

1a || your Honor. In addition I expressed to my client, 

while it's not binding on the Court, the hope that 


15 the Court would not sentence him to the maximun. 


mIF COURT: There is no promise OF suggestion. 


MR. JONES: I realize that, ana I have made 


aware of that. 


TIE COURT: You also Understand that the 4208 (a) 


A * 


discretionary with the Court? 


MR « JONES b4 Yes ® 


99 || wr COURT: Mr. Gerardi, do you understand the 


nts and promises that the Government has made 


| 


arrangeme 
in this situation? 


DEFENDANT GERARDI: Yes, six. 


A 


1 || THE COURT: You understand that the 4208(a) (2) 


| 
2 | is discretionary with the Court? | 
3 | DEPENDANT GERARDI: Yes, sir. 

4 | THE COURT: And you pie ee that there is no 
5 || promise or arrangement for the Court to give you less | 
6 | than the maximum? | 
7 || DEPENDANT GERARDI: Yes. 

8 | THE COURT: Mr. Gerardi, has your lawyer 

9 expressed any opinion or made any prediction as to 


10 the sentence the Court will impose? 


1] DEFENDANT GERARDI: No, he just spoke to me 


12 really -~- like a real lawyer would speak to me. He 

13 gave me all his advice and opinions and told me it was 
up to the Court, at its discretion of what he wants to 
do with me. 
16 THE COURT: Have you been threatened or coerced 


into entering a plea of guilty? 


18 DEFENDANT GERARDI: No, sir. 

19 THE COURT: Are you entering the plea of guilty | 
voluntarily and of your own free will because you are 
guilty and for no other reason? 
22 | DEFENDANT GERARDI: Yes, sir. 
23 || THE COURT: Have you discussed your plea of 
guilty fully with your attorney? 


25 || DEFENDANT GERARDI: Yes, sir. 


n rf 
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é 1 THE COURT: Did you personally enter into any 


discussion with the U.S. Attorney other than as to 


4 the promises that were made? | 
\ DEFENDANT GERARDI: No, sir. | 
5 THE COURT: Do you know the maximum penaity 

6 which may be imposed, five years and/or ten thousana 


dollars; do you know that? 


8 NREFENDANT GE 2ARDI: Yes, sir. 
3 THE COURT: Having been advised as to your 


10 sonstitutional rights, the nature of the charge against 

li you and the consequences of your plea, how do you plead 

12 to the indictment before the Court? 

Lis DEFENDANT GERARDI: I plead guiity. 

14 THE COURT: The Court finds there is 4 factual 

15 asis for the plea and accepts the plea of guiity to 

16 the indictment. Pre-sentence report is ordered. | 

MR. DAWSON: Bail in this case is $500,000 

18 ‘lus Mr. Gerardi is incarcerated as a resuit of his 

previous conviction. 


20 THE COURT: Bail continued. Thank you. 
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THE COURT: Mr, Dawson, the adjourmentse, 


3 


I'd like you to put them on the record, 

MR, DAWSON: Yes, I have received phone 
communication from Mr, Theodore Jones, represent ing 
Mr. G@rardi and Mr. Edward Kelly of the Legal Aid 
Society, representing Mr, Slade, and they each advise 
me that their cléents have a joint case in Boston, 
Massachusetts which they wish to dispose of prior 


to being sentenced in this court wo that they may 


make appropriate applications to this Court at the 
time of sentencing on the matter pending here, And, 
that indeed a writ had been signed in Massachusetts 
authorizing the marshals to transport those two 


gentlemen to Boston, Whether that's occured yet, 


im not sure, 


THE COURT: Yes. 


MR, DAWSON: However, 


both counsel requested 


July second for sentence in this case and authorized 


ue to state that request, and that was with the full 
Knowledge of each of their clients, And they also 
told me they would be wending letters or communicating 


with chambers to that effect, 


THE COURT: 


No, I didn't get those, 
That's for Marshal Kenneth Slade and Gerald 


Joseph Gerardi, Adjourned to July second, 


MR, DAWSON: Yes, thank you, 


THE COURT: Thank you, 


i.) 


un 
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k 


THE COURT: Counsel, is there apy legal 


reason that this defendant should mt be sentenced 
at this time? 

MR. JOWES: If Your Honor please, my applicatio 
to the Court this morning is that the sentence of 
Mx. Gerardi be adjourned until approximately the 
middle of September. 

THE COURT: That could be done. It will be 


adjourned, sentence is adjourned to September 24th, 


would that be all right? 
MR. JONES: September 24 is fine. 
THE COURT: September 24, thank you. 
(Whereupon at this time Criminal Cause for 


sentencing was adjourned.) 
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i : THE COU 
4 MD JON 
MN, JU. 


Good morning, Mr. Jones. 


Good morning. 


RT; 1s My. 


Lopez here? 


ear 


ES: I called his office, your Honor. 


I unGerstand that he is desirous of taking over tne 

° representation of Mr. Gerardi. 
{ THE COURT: If he really desires, he really 

: ® ought to be here, and if he's been retained, he ought 
9 C e Lele. 

; " MR, JONES: lis office told me -- 

1 THF COURT: I don't know. Do you want me to 
LZ it this over to Monday? What do you think? I am not 
Le just going to do it on papers. I think he's to be 
14 here. Do you want to put this over to Monday? 
‘ m, JONES:. Yes. Monday will be fine. 
? TUE COURT: All right,we will adjourn this to 
“Monday. 
15 MR. JONES- I will notify his office agai 
- THE COURT: That's the 27th, September 27th at 
a 10:00 a.m., and you tell him he must he here. 
a im CLERK: What about the sentence, Judge? 
= It's adjourned to Monday too? 
23 TIF COURT: There's a substitution of attorneys 


here, So the 


rignt. 


(Where 


September 27th at 10:00 o'clock a.m.) 


other attorney isn't even here. 


upon an adjournment was taken until 
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THE COURT: Yes, sir. 


MR. PUSPELD: Frank A. Lopez by Lenard Fusfeld. 
If your Honor please, Mr. Lopez is actually 


engaged against the People versus Sorenson, Kings 


County. It's a Federal funded part. He was requested 
THE COURT: That is not the problem. Are your 
papers ready in connection with this; agé the papers 


in? I'm either going to do it on the paper or have 


argument. But you're going to ask for an adjournment. 
How long? 

MR. FPUSFELD: The trial should be about two 
weeks, your Honor. 


THE COURT: We're either going to take this on 


a submission, or argument. If he wants argument, he | 
can have it this morning. If you want to argue, you 
can argue it. 


If it isn't that, then I want everything submit 


ted and the Court will render a decision. 


MR. FUSFELD: The reason Mr. Lopez is engaged, 
a special request by the Administrative Judge. 

THE COURT: There have been many adjournments 
in this matter and there have been many adjournments. | 
So I am not going to adjourn it any more, it's either 
going to be submitted or argued this morning. 


Are all the papers in from Mr. Lopes? You 


re eek 


better take care of that. If they're not in, I'l? giv. | 


\ you until Tuesday to get them in. That's ali. 


Ww 


But it's either submitted or argued. 


MR. DAWSON: The Government has submitted its 
memorandum of law to the Court and Counsel. 
THE COURT: That is it, because this case has 


been adjourned too many times and I'm not going to 


Cc 


continue that practice. You can consider this case 


Oo 


th 


submitted, and if you haven't gotten 4 memoranaum © 

law in, you have until noon of Tuesday to get that in. 
MR. FUSFELD: I might add, your Honor, I believe 

when Mr. Lopez submitted the defendant's affidavit, 


sometime shortly thereafter he submitted a memorancum 


THE COURT: I think he did. We'll mark it 
1 submitted at this point. 
MR. FUSFELD: Okay, thank you, your Honor. 
THE COURT: Sentence is adjourned for one week. 
It's marked submitted. Sentence is adjourned to 
October 15th at 10 A.M. 


MR. FUSFELD: Thank you, your Honor. 


Mr. Gerlich is on the same trial. I spoke to 
his secretary. 
THE COURT: How much longer is he to be on that 


trial? 


, & 


MR. FUSFELD: The affidavit states he would lik 


an adjournment. I think it says the bottom line at 


least two weeks. 

THE COURT: What is the Government's position? 

MR. DAWSON: I don't want the man to be 
sentenced here without his attorney. I believe 
Mr. Agulnick does have some partners and I would like 
him to be sentenced. Maybe one of Mr. Agulnick's 
partners could come over and take care of the sentence, 
in a couple of weeks. 

THE COURT: There should be someone to come in 
to represent this defendant. 

It's adjourned to October 22nd for sentence. 

MR. DAWSON: At 10 o'clock, your Honor? 

THE COURT: 10 A.M. 


(Whereupon this hearing was terminated.) 
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2 THE COURT Mr. Jones, a& you know a mot 


: has been made to vacate the guilty plea of Mr. jerardi 
4 r. Lopez. We would like to hear your 
erning entry of the piea ana what folloy 


articular time. 


MR. JONES I think is this ourt 
8 me what negotiations and so on? 


HE COURT Not to negotiations, whet 


ime it was voluntary, H¢€ says that you: 


im there would be a Serrano type plea without 
aI ‘is not having to admit quilt, is that tr 
AR. DAWSON: t don't recall ever say: hat 
4 THE COURT: Did you ever teii hain that 
M DAWSON 1 think it was ™ 
tha me, that this particular Court wou 
r ictant to maintain 4 Serrano plea 
Ol T Tnat would nave 2 A 
) r told him that a Serrano piea, you ne 


anything to him. 


JONES: We discussed that possiel 


. couple of times. 


2 

THE COURT: Who did you discuss 1 t wit! 
MR, JONES Mr Gerardi 

24 


aL THE COURT: Did you discuss it with Mr. Dawsor 


= 
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tT don't believe so. 


THE COURT: O1d you ever bring it up? 


MR, JONES: hetween my client and myself we 


discussed 

THE COURT: Was it your intention at the time 
of plea that the plea be a Serrano type plea? 

MR. JONES: No. As a metter of fact when we 


} 
| 
| 
| 
got into the colloquy, my intention from the beginning 
| 


was to try this case, and as 4 matter of fact I was 


personally looking forward to trying this case, and | 


what happened was I got a call from Mr. Gerardi on 


a particular day and he asked if I could be of 


assistance in setting up 4 conference between him 


and the co-defendant Schroder who was also, at that 


time incarcerated at mcc,. I called Mr. Dawson and 


asked if that was possible and he said he would. 


We, since we couldn't do it at the Metropolitan 


Correction Center there came 4 time when a conference | 


between all of the co-defendants. In the interim 


vse 


appeared a third co-defendant, he was arrested ir 


Virginia. And there came 6 date which was I believe 


April 6, 1976. 


MR. JONES: In any event, your Honor, I got 


| 

THE COURT: That is when he antered his plea? 
| 

| 


—_—_—_=_=====_— 


there was a conference in 


oo 
“ys 
. 


3 building tT don't know, I forget which floor it 


4 
ed wa 
: ‘ir. Dawson made rooms for all the parties ¢t 
é ave a conference room, and on this particular day 

f t 1e best of my recollection there wa rese! t 

that nference two agents of the Federal bureau 
Y ‘i,q atior 
‘ AwWSO! My Kelly, my client Ax e1 


I URT ; This was prior to the @é 


Prior to the entry of tne 
this time it ha heen my intention wt 


trial yn this particular day I arrived at thi 


srence late. T was the last one to arrive whe! 


there I was informed by Mr. Gerar 


rwo co-defendants had decided to enter a pied 


1t he had decided also to enter 4 piea 


COURT: That's what he told your 


M JONES ° That is what he told me. 


‘+ the time if he was entering a piea in 


e he was guilty, Or as an accommodation 
4 ba 


he told me as I recollect, something to the 


nw 
wn 
bo 


a Ge 
effect that he had taken a shot like tuis in Boston 
and it didn't work out, and he was critical as to 
His guilt or innocence. 

made it clear to him at that time, that I 
thought I made it clear that he was only charged with 
conspiracy where the others were charged with actual 
bank robbery. But, realistically speaking with a 
prior conviction for conspiracy it would be a verv 

ase to try, because in my opinion it wouic 
be difficult to put him on the stand. Without taking 
the stand again, in my opinion it would be dif 

Again, to the bast of my recollection at that 
noint, it was at that point that he told me he was 
d in entering a plea of quiity. 

Hr, COURT: What did you do after that? 

MR. JONES: Well, on the day we entered the 
vlea I spoke to Mr. Gerardi in the back prior to 
the case being called. We discussed, hack and forth, 
at that time we were talking about possible sentence. 
Again, I made it clear to my client I thought that 


the Court was in no way bound by any recommendation 


TN~ COURT: Did you in any way say to him he 


5 
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would get a two year sentence? 


MR. JONES: I made a representation tc aim 


"through Mr. Dawson, that the United States Attorney 's 


office stated to us that they would request a sentence| 


less than the maximum, the maximum being five years. 
I didn't know where it was going to fall. I feit 
that this Court may be included to come in, if 
Honor would, somewhere around three or four, bi 
wasn't sure about that. 

THE COURT: But, you made no promise? 

MR. JONES: I wasn't in a position to make 
promises. 

THE COURT: The Court asked him whether or not 
you had made any suggestions as to what the sentence 
mignt be. 

MR. JONES: The promises were specifi 
put on the record and that was the extent of what 
was said. But, I did indicate to him, I did indicate 
to Mr. Gerardi that I thought the Court would be 
inclined along with Mr. Dawson's recommendation to 
sentence him to less than the maximum. How much 
less I can't say. 

THE COURT: That was the recommendation, now, 


let me ask you. As to the motion to vacate the plea, 
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what was your position with respect to that? 
MR. JONES: After the plea was entered a 


couple of weeks after we entered the plea, I believe 


the first of the co-defendants was sentenced, I don't | 


know which date because I wasn't here. 

MR. DAWSON: I think the record is June ll, 
Mr. Juliano was sentenced about two months from the 
entry of the plea. 

MR. JONES: And Mr. Gerardi called me on the 
telephone at my office, I believe it was from the 
Metropolitan Correction Center. He advised me that 
on reconsideration of his position that he wanted me 


to make an application to this Court to withdraw his 


plea. 
THE COURT: Was this before or after the case 
was set down for sentence? 
MR. JONES: Before. Again, the sentence 
# 


didn't come to me through mail, this was shortly 
after the plea was entered. What I did was on that 
same date, because I can tell by the date of my 
affidavit, June 18. I made the application, I drew 


the papers that same day, because I felt that the 


more time that passed it would appear that we would 


be dilatory, so I immediately drew an application 
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to withdraw the plea with supporting affidavits, but 


the problem then became that Mr. Gerardi was moved 


| to Boston and I could not file the papers until ne 


4 | 
i 
5 || signed. 
| 
6 | THE COURT: What date was this; do you know, 
| for sentence the first time? 
3 | MR. DAWSON: The case was down for sentence, 
a | your Honor, on June ll, 1976. 
10 THE COURT: When do you say you drew tne 
| papers? 
| MR. JONES: June 18. 
: THE COURT: That means you would have, this, 
14 | it was after it was down for sentence, the first 
15 day it was on for sentence was June ll. e 


JONES: I didn't exactly -- 


COURT: You must have come in on that time.| 


JONES: 


I think what happened on the first | 


M time, your Honor, Mr. Gerardi was out of town, or 


something liike that. 


MR. DAWSON: He was out of town on July 


| THE COURT: July 2nd? 


MR. DAWSON: That is correct. 


THE COURT: Was he here on June 11? 
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| 
2 |) MR. DAWSON: I believe he was. | 
| 
3 || MR. JONES: I don't recall. | 
4 | THE COURT: Then Mr. Jones must have been here. 
5 | MR. DAWSON: I do recall, I'll state this 
i | 
‘| as an officer of the Court, I recall a date Mr. Jones | 
7 was here and Mr. Gerardi was not, I believe that was 
3 the July the 2nd. | 
5 | THE COURT: The one on the adjourned date? 
at MR. DAWSON: Correct. 
1 | THE COURT: Your file states that was the | 
12 | first time it was down for sentence? | 
13 MR. JONES: I don't recollect, but I am bound | 


14 ! by the Court's record. The only thing I can state 
unequivocally at this time, my papers were drawn 
on the same day I received the phone call. 


7 ] THE COURT: You say June 18? That is after | 


the case was down for sentence. 
a | MR. DAWSON: If it pleases the Court, I am 
reacing from the trial, it bears the date June, 


July 2nd, ‘76. And it reads as follows: 


"As to Gerardi, who was on both on State 


matter adjourned‘ to July 23." 
That is the date, I also have an entry date 


of appearance in Court on July 1i which was the 


iw 
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date, we were in Court before that. 


MR. JONES: Then Mr. Gerardi reminded me, 
there came a time he was here in this building, and 
I spoke to him downstairs and I had in my possession 


t that time the application to draw the plea in his 


» 


affidavit and so on, and we discussed it. 
THE COURT: What is the date of those papers? 
MR. JONES: The same papers, your Honor. 

I never drew any additional papers. 

THE COURT: That is when you drew them? 

MR. JONES: No. When I first drew the papers, 
your Honor, I couldn't get in touch with Mr. Gerardi 
to sign them for some period of time. When I next 
saw him it was here. 

THE COURT: July 23? 

MR. JONES: Right. 

THE COURT: Were the papers executed? 

MR. JONES: The papers were never executed. 
What happened if your Honor will bear with me, what 
happened I had five copies of the affidavit and so 
on, and Mr. Gerardi told me at that time that he 
wantee to take his affidavit back to MCC to look at 
it, le@cause -- I am guessing now, there was something 


had in the affidavit which he didn't exactly agree 


a 


‘al 


. 00 2 
with. So, I gave him all of the papers, one set, 
one complete set. I said to him to take them back 
to MCC and cali me and tell me if there is any 

changes you want me to make to fully say what you | 
have, and I will do it. 


He took the papers back to MCC. They were 


never executed. I went to visit him once in MCC and 


they told me again to have the papers signed and 
they have a lot of different hours and systems, and 
what have you over there, and I went as far as to 
gO see the warden, and I told him these papers have 
to be signed, because we're going to Court tomorrow 
ana if I'm going to make this application it has to 
be done today. 
THE COURT: Were the papers done? 


MR. JONES: No. Because I couldn't get to 


THE COURT: What date was that, if you 


MR. JONES: I just have here two prison visits. 


neither occasion was I able to see him. 


On the first occasion I went, this was all in 


an effort, I went back and forth to get the papers 


signed. 


T went over there and they told me he just 


5 
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to Boston. 

THE COURT: What is the date you went to | 
have those papers signed? 

MR. JONES: I don't have the date here. I 
have prison sentence. 

THE COURT: What date were you at the prison? 

MR. JONES: I don't have the dates of the 
prison visits; I have a notation there were visit 
between our conference on April 6th and our converence 
on July 8th. It was sometime, I think -- I wasn't 
even counting. 

THE COURT: When the plea was actually taken 
before the Court, to your knowledge, the taking 
of a Serrano type ple> was not before the Court? 

MR. JONES: My best recollection, your Honor ~-- 

THE COURT: You told us you have discussed it 
with him, but after you discussed it with him, when 
you came into Court was there any indication what was 
to be done? | 

MR. JONES: As a matter of fact, as i pointed 
out to Mr. Gerardi, I do not think this Court would 
be amenable -- my best recollection is during 


colloguy, and the taking of the plea, I have to 


say in all candor, I didn't agree with it necessarily, 


| 
| 


with the plea. 
THE COURT: do you say that? 


MR. JONES: The reason he was giving a plea, 


it seemed to me it was more or less Saying as a 


result of what happened to me, I couldn't go through 
this case. 
THE COURT: Why didn't you communicate it to 
the Court? 
MR, 7 aidn'¢, 
Did I prevent you from doing it? 
Communicating with the Court? 
THE COURT: Yes. 
MR. JONES: I felt at the time I was bound 
professionally by what his wishes were. 
THE COURT: What were his wishes? 
JONES: To enter the plea of guilty. 


COURT: That is right. 


JONES: It was entered unequivocally, to 
recollection. 


=e COURT: There was nothing wrong in what 


JONES: No. 
, COURT: Do you have any difficulty as 


the correctness of what was done? 


| 
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MR. JONES: 
THE COURT: 
MR. JONES: 
THE COURT: 


MR. JONES: 


an 


can't, when you 


THE COURT: 


15 
You mean as far as -- at the time? 
When you were here. 
No. 
And it was all proper? 
Absolutely, in my opinion, seat | 
say <- 


What you may not have indicated 


to the Court and what -- and if there was something 


wrong and you felt in your duty to do wnat was 


proper at the time there is no way I can know about 


this. 


MR. JONES: 


It was not -- I don't think it was 


a failure to communicate with the Court, which was 


in a province of open Court, but the nature of what 


he was telling me 


was client-attorney relationship 


without having him -- 


THE COURT: 


If it was your responsibility, 


it's no reason you're saying -- it's your responsibil - 


ity to tell the Court. 


MR. JONES: 


wrong. 


THE COURT: 


about his action? 


MR. JONES: 


Absolutely, but there was nothing 
Was there anything involuntary 


No. I was -- what he is reminding 


4 || { ¢ F his own volition at the time that he wanted 


that he had thought 


iw 


6 || about it. That he was aware of all the ramifications 


4 
i 
! 8 |i iy, COURT After hearing Mr. Jones the motion 
| 
oO > | 1 Vr? 
y ba ‘ 


10 R. MEG: If your Honor pleas 


se, I ad oI 
1 e thing. As the Court is aware Mr. Gerardi had 


2 | rivicted in Boston, Massachusetts of a different 


: f * . : = t-n27A—k 44 
13 ation entirely. And { think it was his feeling 


st 


14 | t times that since the matter was on apreal 
15 il ary etronaly tnat it would be overturned or 


»"oint when he 


re came a 


plea he had entered in this 


point. 


a point when 


of my recollecti 


st 


Lil 


wR. JONES: As I said, my affidavit was 
drawn the day he first communicated it to me. 

THE COURT: What is the date? 

MR. JONES: June 18. 

THE COURT: That matter was set down June ll; 
it was the first time it was in this Court for 
sentence. 

JONES: That was the date he indicated to 
wanted to withdraw his complaint. 

THE COURT: Mr. Dawson, do you want 
anything about prejudice to the Government 


case? 


DAWSON: I would, your Honor, but 7 Chink i. 


ae 


adequately covered that title when it 
ruled on this motion. But, t would add to the ©oure 
that if the Court looked at the affidavit tnat 
has prepared from his own signature which 

mended to as Exhibit 8 -- if the Court were to 

look at paragraph 7, I believe, or 8, I am not 
The only grounds Mr. Jones says, this is Mr. Jones” 
affidavit I am speaking about. 

The only ground that was communicated by the 


iefendant to Mr. Jones which Mr. Jones was orepared 


to state in his own affidavit as an officer of the 


A 33g°9 


9 -Ourt, that had been communicated to him as being 


oe ] 


mut forward by the defendant to withdraw his plea 


4 was, the defendant's disappointment and stress at the 
S verdict which had been rendered in the Boston matter, 
P and neither of the other grounds, appearing in his 
. first affidavit, or second affidavit in the Court 
4 were apparently, even indicated to Mr. Jones, he 
, woulda put it in his own affidavit. 

I grant you Mr. Jones did not institute that 
affidavit and he subinitted it and all that waited 

12 was the signature. I know Mr. Jones as an officer 

13 of the Court, he would not have tendered anything 

4 that was not told to him by the defendant. In the 

15 first time in this case, the other grounds are 


having alleged three months or four 


after the June affidavit, Gerardi and 


Jones had prepared -- 


JONES: I would like to say one thing 


, 


Honor, the decision to enter a plea of quilty 


By was made in the conference apparently between the 


| three co-defendants themselves before, on the date 


that tney had a meeting in this building. 


THE 


COURT: Mr. Schroder, Mr. Gerardi and 


Juliano, 


it was between them. This decision 


; 
‘et 


Lig 


was made. 


MR. JONES: It was apparently, your Honor, 


repeat to the Court at the so-called meeting that 


day 
THE COURT: When you came there that is 
you, that they were going to plead? 
There was no discussion, 45 
fact they were in the process of outii 
other two defendants. 
HE COURT: Has Mr. Gerardi discussed 
or spoker “o Mr. Schroder and Mr. Juliano at 
2; if you know? 
Yes. There had been a great 
scussion before I arrived, between Mr. 
Schroder, Mr. Juliano and Mr. Gerardi. 
THE COURT: Before you arrived? 
MR. JONES: Before I arrived. 
THE COURT: You took no part in that? 
MR. JONES: By the time I arrived the decisions 


were already made, and in fact they were working for 


THE COURT: Was it that time Mr. Gerardi said 
he wished to plead guilty? 


MR. JONES: Yes. 


H 11% de 

MR. DAWSON: I believe that conference took 
place on the same day the plea was entered. 

THE COURT: Was that the same day of the plea? 

MR. JONES: It may have been. 

MR. DAWSON: Our recollection is, we reported 
in the morning some time about 10:00 o'clock and 
the pleas were entered. I could look at the minutes 
on page 6. The conference I believe was at 10:00 
o'clock in the morning. 


The minutes don't reflect what time of day 


the plea was entered. My recollection was it was 


in the afternoon. 

THE COURT: Mr. Jones, this would indicate 
that all of this about a Serrano plea and different 
things having been brought up in your papers -- in 
your reply, improper, incorrect -- 

MR. JONES: If I may just point out, when all 
38 defendants discuss«d their case, it was apparent 
that Gerardi's invoivement in the Boston case, and 
the conviction, the mistrial came as a complete 
shock. I spoke with the attorneys in Boston in 
respect to that case. Mr. Gerardi was dumpfounded. 

THE COURT: At that point when he came in, 


Mr. Jones came in, he told him wait a minute, he 


dd 
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was going to -- 


MR. DAWSON: Mr. Jones has been too elusive 


THE COURT: This was the day of the plea? 


| 


MR. DAWSON: So, immediately we have a situation 
| 


there on April 6th, if your Honor depicts it, born 
clearly om Mr. Jones' testimony, was it one hundred 
percent credible. 

THE COURT: I don't even know why you refer 
to that. I wouldn't expect him to refer to that. 

MR. DAWSON: Mr. Jones indicates that 
Mr. Gerardi himself was frightened, concerned, 
alarmed, if I might say with respect to the Boston 
case. 

THE COURT: Mr. Gerardi told him what he was 
going to do, that is the point. 

MR. JONES: Because he was afraid to go to 
trial. 

THE COURT: Please. 

MR. JONES: Continue your Honor, I am talking 
to Mr. Gerardi. 

MR. DAWSON: I want you to go ahead. 

“MR. JONES: In that setting, Gerardi was 
afraid. Another point I want to point out is this - 


THE COURT: You say there was fear? 


7 
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MR. JONES: Fear, because of the Boston 
conviction. 
THE COURT: I asked him about fear and he 


told me there was none. I asked him about fear and | 


he told me there was none. | 
MR. JONES: I asked him about fear. He toid | 
me there was fear. As far as Mr. Gerardi's intention | 
to withdraw the plea, it's quite apparent, your | 
Honor, whether the sentence was set on June lil, as 
it was he had an early contention about going forward | 
on the plea and sentence. | 
THE COURT: Subsequent to the plea; subsequent | 
to the sentence. | 
MR. JONES: Subsequent the setting of the 
| 
sentence date. | 
MR. DAWSON: The first day Mr. Jones says he | 
drew papers June 18. It's subsequent to the sentence, 
but, there was no imposition of the sentence because 
at thatetime Judge, in considering the bail application 
I am sure as your Honor knows, making a distinction 
between a plea withdrawal, and attempt to withdraw 
a plea -- 
THE COURT: What do you have here? 


MR. JONES: I'm attempting to withdraw, 
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i 
a 
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tion in that 
manner. I would say, your Honor, that I appreciate 
the Court's vosition and the consideration that the 
5 || Court has given this applicztion. However, your 


6 |i Honor invited the Unitec. States Attorney to 


{ 
7 | his claim that he has been }-rejudiced as far as this | 
| 


ii one . fe et + 3 “e , pica: 
| is concerned, tne inquiry sitoul-? be hy the Court, 
ij * tae tne . ide ee seme ; [aa ee | 
4 but he has lost some of his witnesses, Or Wnhetcer 
\| 
10 | he nas -- 
! 
if 
i 
1 4 MR. DAWSON: I had intended to, your ionor 
i 
i} 
12 || I got cut off after I oke about a point Mr jones 
i : 
{I 
13 | had raised which {i thought the recora should includ 


4 i Yhe Government has o*fered an affidavit wnich 


15 |i entails, to some extent. the Government's position | 
| 
16 in terms of what its proof would be. One must prove | 


to the jury what was in an ‘adividual‘s mind, and 
J 


18 | what that individual intended, and shared in terms 


19 of an agreement or understanding with co-conspirators. 


tan that evidence can only take the form of 


21 overt acts. 


| 
| 
22 When we proceeded to obtain an indictment, | 


23 and obtained an indictment in this case we did not 
24 have help of any co-defendart or co-conspirators' 


25 testimony. Therefore we reliec totally on the 


rr 


q 24 


118 


? | evidence cutlined in our affidavits. This evidence 
| 
3 | that is unique in that it qave the Government illumina 
4 || ticn as to what was the intention of the parties and 
4 
5 i indeed wnat roll each of the parties was playing, for | 
|| the First time the Government had insight into the 
i 
7 4 nderstanding of the parties involved in this case. 
i | 
g il Now, the defendant's applications saying | 
i} | 
9 | chroder is prepared to submit affidavits that the 
| 
10 |i eferdant is innocent -- that is Gerardi is innocen 
|i ‘ith the contained indictment. The Government finds 
| 
l 
| | 
12 |i t's in a position that it has no substantive evidence 
} | 
| : ; | 
13. |i co offer from Schroder, if defendant calls Schroder | 
] | 
" : * * s 
14 |i to say Gerardi is innocent of this, the Government | 
| 
15 | oes use this only for impeachment purposes, not for | 
i 
iH | 
il 
the truth of what is in it. If the Government calls | 
| 
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as its own witness, apparently he has had 


+4 


tion with Schroder to the point he knew 


S 


even willing to introduce affidavits. 


Government calls Schroder it must now accept 


+ le 
he 


endan statement as true. 


ie would have to be prepared to hear the 
Scnroder say that Gerardi is innocent and 


can do at that point is, we can't even impeach 


so the Government has lost this 


witness, 


ea 


1i9 ny 


very unique piece of evidence which it had several 


months ago. 

MR. JONES: Your Honor, I'll not adc one 
word to that statement. As a matter of fact I will 
rest on it and make the motion now for the withdrawal | 
of the plea again on the basis of his statement. | 
I wouldn't add anything to it. 

MR. DAWSON: I also should say, under the case 
law as submitted in our memorandum, that showing of 
prejudice to the Government in and of itself is not 
a grounds for the withdrawal of the motion, that the 
withdrawal of the motion must take into consideration | 
all of the facts and circumstances of this case, and 
as your Honor has so clearly indicated in my opinion 
many of the grounds asserted by the defendant have 


been nothing but a Schroder plea, and a late blooming 


attempt to develop a so-called actual issue requiring 
a hearing. I think all of those issues put a lie to 
all of the claims in the defendant's affidavit and 
Government need not show prejudice, but I think we 


have. | 


(Continue on next page.) 
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Needless to say even law enforcement, with 


the passage of time suffers from similar deficiencies 
of memories to any other human being, does law 


enforcement, or otherwise to come to a trial many 


many months after the facts. We're talking now 
about events that occurred last September to 


November, somewhat more and somewhat less than a 


year ago today. It's very difficult for people 


under the best circumstances to recall details that 


occurred sometime ago. 


The Government was first to try the case, it 
filed its notice of readiness timely, its prepared 
to try the case timely. 
The defendant had two full months after 


Boston conviction, and sentence in Boston, two full 


months and beyond for the entry of the plea in this, 


case. And I'll rest on that statement. 


| 
MR. JONES: Nothing further to add your Honor. | 


The motion is denied. I'll 


THE COURT: 


what you have to say. 


MR. JONES: Your Honor, the defendant was 


convicted in Boston, as your Honor is well aware of 
the facts, as far as his conviction there, which 


was posed in the amount of eight years for which 


= 
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he is incarcerated at the present time. I would also | 
like to rely on the basis for this sentence on the | 
representation of what the Assistant United States | 
Attorney would do at the time of sentence, and I 
would say nothing further. 

THE COURT: What is the indication? 

MR. DAWSON: If your Honor please, as I have 


the transcript of the minutes of plea, I will share 


them with Mr. Lopez if he hasn't his copy available. 
I am specifically referring to pages 41 and 
42 where the Government details for the report its 
recommendation. 
THE COURT: Give me what the Government -- 


read it. 


MR. DAWSON: May I read it into the record. 

It begins the top of page 41, begins with 
Mr. Dawson. 

"Question: The defendant is presently serving 
a term of eight years posed by another United States 
District Court in an unrelated matter before the 
Court. Mr. Gerardi has been explained the m ximum 
sentence and the range of sentence is that the Court 


may impose under Title 1, Section 371. The Government 


has stated to Mr. Gerardi that the Government would 


recommend whatever sentence the Court would impose 
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range, that it run concurrently with the eight-year 


sentence he has with the other case. 

The Government will recommend at the time of 
sentence, a writing to the United States Parole Board 
as a result of Mr. Gerardi having an unrelated 
sentence, that it run concurrently with whatever 
term your Honor gives in this particular case. 

With respect to Mr. Gerardi as it was with 
the other two defendants, the attorney asks that 
schedule to be followed in this case. The Government 
will not prosecute Mr. Gerardi for any of the matters 
on that schedule. He is not involved in Boston or 
newer cases. As a result of certain search warrants 
being issued in June of 1975 in the Eastern District 
of New York, the quantity of material including 
weapons, were received from various locations and 
the Government has represented to Mr. Gerardi by 
and through his attorney that the Government will 
not be prosecuting him as a result of the seizure 
of those various items, including various weapons. 

Of course, the Government has no position 
with respect to a specific sentence, but the 
Government will pose no objection and raise no 
objection to the Court's sentencing its discretion 


under Title 18 United States Code Section 3208 (a) (2). 


I might add, parenthetically that section has 
been changed."" 

I continue to state, as follows on page 42, 
I believe that includes all the matters that have 
been discussed. I might add Mr. Jones makes a 
statement at that point and says that is the sum 
and substance of it, your Honor. In addition I 
expressed to my client while it's not binding on 
the Court the hope that the Court would not sentence 
him the maximum. The Government repeats its recom- 
mendution as steted in the minutes of the plea 
of April the 6th. In the recommendation to the ener | 
if the Court imposes a prison sentence in this case 
that it make that sentence run concurrently with the 
sentence that the defendant is now serving with his 
conviction in Boston as we mentioned earlier, and 
the Government would recommend to this Court and to 
the United States Board of Parole that should the 


defendant be sentenced to a term of imprisonment in 


| 

| 
this case that the term of imprisonment run concurrent}y 

{ 

} 


with the uninspired parole term that the defendant 
presently has as a result of a completely unrelated 


case. om 


THE COURT: Mr. Gerardi, do you wish to say 


anything? 
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THE WITNESS: Your Honor, the only thing I can | 


say is I am really not guilty to this offense and I 
pleaded to this offense at that time due to the fact 
that I thought I was going to get a concurrent 
sentence and that is the only reason I pleaded guilty, 
for no other reason. 

THE COURT: You thought you were going to 


get a concurrent sentence? That is what the 


Government has recommended and that is what the 


Court intends to give you. 

THE WITNESS: That is why I answered my plea 
Of guilty. 

THE COURT: Because you wanted a concurrent 


sentence? I am going to give you a concurrent 


sentence, anything else? 

MR. JONES: No. 

THE COURT: It's adjudged that the defendant 
is hereby committed te the custody of the Attorney 
General or his duly authorized representative for 
imprisonment for a term of four years, sentence 
imposed herein shall be concurrent to the sentence 
previously imposed on this defendant, and the 
defendant shall become eligible for parole under 
18 USC Section 4205(b) (2) at such time as the 


Board of Parole may determine. 
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The Court recommends that the above term run 
concurrently with any uninspired parole term. 
Was that on count one? 
MR. DAWSON: There is only one count in that 
indictment. 
THE COURT: ‘Thank you gentlemen. 
(Whereupon at this time the sentence was 


concluded.) 
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